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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 


required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seq.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions.’’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions: 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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Commodity Exchange Act 


Donovan, Patrick C. CEA Docket No. 204. Futures 
commission merchant — conversion and mishandling 
of customers’ funds — Wilfull violations — Sanction 


Go.tpstTEIn, HAro_p. CEA Docket No. 208. Branch office 
manager of futures commission merchant — un- 
authorized establishment of additional bank account 
— Customers’ funds — commingling of and conver- 
sion to own use — Sanction 


INTERNATIONAL CommopiTIEs CorPpoRATION and RicHarp B. 
Ortens. CEA Docket No. 227. Floor broker and 
futures commission merchant — Financial require- 
ments — failure to meet — Reports and records — 
failure to prepare and to keep in accordance with the 
regulations — Sanctions 


KerricAN, Mytes J. CEA Docket No. 209. Speculative 
trading -- exceeding limits in, in corn futures — 
negligent actions — Sanction 


Louis Dreyrus Corporation. CEA Docket No. 215. 
Reports — inaccurate or false — understating cash 
positions in wheat — wilful violations of Act — 
Sanction 


(No. 16,015) 


In re Louis Dreyrus Corporation. CEA Docket No. 215. Decided 
September 5, 1974. 


Reports — inaccurate — understating cash positions in wheat — wilful 
violations of Act — Sanction 


The stipulation of respondent Louis Dreyfus Corporation filed herein has been 
accepted in connection with its wilful violation of the Act in submitting 
inaccurate or false reports of its cash positions in wheat as found herein. 
Respondent is ordered to cease and desist from such violations, and re- 
spondent is denied trading privileges on all contract markets for a period 
of 15 days. 


1199 
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Cite as 33 A.D. 1230 
Richard W. Davis, Jr., for complainant. 
Merton Sarnoff, New York, N. Y., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter I), instituted by a Complaint 
and Notice of Hearing issued on August 8, 1973 by the Assistant 
Secretary of Agriculture. The respondent is charged with 
violating section 4i of the Commodity Exchange Act (7 U.S.C. 6i) 
and sections 15.01(d), 19.00, and 19.01 of the regulations of the 
Secretary of Agriculture (17 CFR 15.01(d), 19.00, 19.01). 


No hearing has been held in this proceeding. The respondent 
has filed a stipulation under section 0.4(b) of the Rules of Practice 
(17 CFR 0.4(b)), in which he (1) admits the facts hereinafter set 
forth in paragraph 1 of the Findings of Fact, (2) admits, for the 
purposes of this proceeding and for such purposes only, the 
remaining facts set forth in the Findings of Fact and (3) in order 
to dispose of this matter without further protracted proceedings 
and expense, waives hearing on the charges in the complaint and 
consents to the entry, without further proceedings, of the order 
contained herein. 


Respondent denies that it has willfully committed any of the 
violations alleged in the complaint and states that any un- 
derstatements in its 204 Reports referred to in the complaint were 
inadvertent and that information concerning certain sales of 
wheat omitted from the 204 Reports was not reported pursuant to 
a 20 year practice founded on good faith belief that it would have 
been erroneous and improper to report such information. 


FINDINGS OF FACT 


1. Respondent was, at all times material herein, a business firm 
with its principal place of business at One State Street Plaza, New 
York, New York; was engaged in buying and selling wheat; held 
an open contract position in wheat futures in excess of 200,000 
bushels and therefore was required to submit reports to the 
Commodity Exchange Authority showing the details of its cash 
positions in wheat. 
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2. During the period July 7, 1972 to October 20, 1972, respond- 
ent submitted to the Commodity Exchange Authority 16 reports 
on Report Form 204 CEA in which respondent’s fixed price cash 
positions in wheat were understated by amounts ranging from 
more than 900,000 bushels to more than 25,000,000 bushels. 


3. Respondent was notified by the Commodity Exchange 
Authority on October 30, 1972, by letter, that the 204 Report for 
August 25, 1972 appeared to be inaccurate and, subsequently, on 
November 15, 1972, respondent submitted 16 amended 204 
Reports correcting the 16 reports submitted during the period 
July 7, 1972 to October 20, 1972. 


4. Exhibit A hereto is a table showing a comparison of the 
information relating to wheat shown on respondent’s original and 
corrected 204 Reports submitted for the period July 7, 1972 to 
October 20, 1972. 


CONCLUSIONS 


1. By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondent has violated section 4i of the 
Commodity Exchange Act (7 U.S.C. 6i) and sections 15.01(d), 
19.00, and 19.01 of the regulations thereunder (17 CFR 15.01(d), 
19.00, 19.01). 


2. The complainant states that it has carefully considered the 
stipulation and the terms of the proposed order and believes that 
the entry of such order without further proceedings would con- 
stitute a satisfactory disposition of this case. The complainant, 
therefore, recommends that the stipulation be accepted and the 
proposed order be issued, terminating this proceeding. It is 
concluded that the complainant’s recommendation should be 
adopted. 


ORDER 


1. Respondent Louis Dreyfus Corporation shall cease and 
desist from willfully submitting any false or misleading in- 
formation in reports required under the Commodity Exchange 
Act. 


2. Respondent Louis Dreyfus Corporation is prohibited from 
trading on or subject to the rules of any contract market for a 
period of fifteen (15) days, except for transactions which are bona 
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fide hedging transactions, and except for transactions entered 
into or positions held by L. D. Commodity Corp., a Delaware 
corporation, on behalf of or for the account or benefit of it or its 
customers exclusive of Louis Dreyfus Corporation or of persons 
(other than L. D. Commodity Corp.) directly or indirectly con- 
trolled by Louis Dreyfus Corporation, such prohibition to apply to 
all such trading done and positions held directly by Louis Dreyfus 
Corporation, either for its own account or as the agent or 
representative of any other person or firm, and also to all such 
trading done and positions held indirectly through persons or 
firms owned or controlled by the said respondent, or otherwise. 
However, such prohibition shall not become effective unless, 
within one year from the date of issuance of this order, the 
respondent should, after complaint and hearing in accordance 
with established procedure, be found to have violated the 
Commodity Exchange Act or regulations thereunder by reason of 
acts other than those constituting the basis for the charges 
brought in this proceeding, in which event a supplemental order in 
this proceeding may be issued, without further notice, making 
effective forthwith the aforesaid prohibition, which shall be in 
addition to any sanction which may be imposed as a result of such 
subsequent violation. 


3. Pursuant to the amended Rules of Practice governing 
proceedings under the Commodity Exchange Act, this decision 
and order becomes final* without further procedure thirty-five 
(35) days after service hereof, unless appealed to the Secretary by 
a party to the proceeding within thirty (30) days after service, as 
provided in sections 0.16 and 0.18 of the amended Rules of 
Practice published in the Federal Register of August 20, 1973 (38 
F.R. 22381). 


4. A copy of this decision and order shall be served upon each 
of the parties and upon each contract market. 


*The Decision and Order became final September 5, 1974. --Ed. 
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EXHIBITA 


(In bushels 000) 


Per original Per corrected 204 Difference 
204 reports report submitted (amount of error) 
November 15, 1972 


Long :_ Short Long : Short Long : Short 


(2) (3) (4) (5) (6) (7) 


1,855 5,197 - - 3,342 
29,784 32,595 - - 2,811 
29,980 33,595 " - 3,615 
33,270 36,444 = - 3,174 
88,136 92,312 - - 4,176 
89,706 93,238 - 3,532 
91,521 95,716 - - 4,195 
92,746 112,216 5 -19,470 
97,165 120,326 - -23,161 
96,778 119,556 _ -22,778 
97,817 122,246 - -24,429 
106,959 126,380 : -19,421 
105,630 126,156 - -20,526 
109,726 130,846 _ -21,120 
107,494 125,205 : -Ee,en2 
103,634 126,296 : -22 ,662 


(No. 16,016) 


In re Patrick C. Donovan. CEA Docket No. 204. Decided Sep- 
tember 13, 1974. 


Futures commission merchant — conversion and mishandling of customers’ 
funds — Wilful violations — Sanction 


Where respondent wilfully violated the Act and regulations by improper man- 
agement of and mishandling and converting customers’ funds, respond- 
ent is ordered to cease and desist from such violations. Respondent is denied 
trading privileges on contract markets for a period of 20 years. 


Richard W. Davis, Jr., for complainant. 
James L. Fox, Chicago, IIl., for respondent. 
John A. Campbell, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1). An Initial Decision and Order 
was filed on June 19, 1974, by Administrative Law Judge John A. 
Campbell. An appeal to the Judicial Officer was filed by respond- 
ent on July 23, 1974. The Judicial Officer has final administrative 
authority to decide cases under the Commodity Exchange Act (37 
F.R. 28475; 38 F.R. 10795).* 


The Administrative Law Judge found that the respondent, who 
was a registered futures commission merchant, mishandled 
customers’ money, and when he closed out the segregated bank 
account of his firm, he transferred funds to Canada, leaving 
customers unpaid approximately $9,400. The Administrative Law 
Judge agreed with complainant’s view that the ‘‘respondent’s 
actions arose from a state of mind which constitutes not only 
willfulness and criminal intent but actual malice’ (Initial 
Decision, p. 10). 


The Administrative Law Judge’s Order, issued under 7 U.S.C. 
9 and 13b, would suspend the respondent’s trading privileges on 
contract markets for twenty years and for such additional time as 
may elapse until respondent shows that he has restored to his 
customers the amounts of'money due them. The Judge also or- 
dered the respondent to cease and desist from committing such 
violations in the future. 


Upon a consideration of the entire record in this case, the Initial 
Decision and Order is adopted as the final Decision and Order 
herein, except that the effective date is changed in view of the 
appeal to the Judicial Officer. 


The sanction imposed upon the respondent is consistent with 
the policy now followed in the Department’s regulatory programs. 
Severe sanctions are imposed for serious violations so as to serve 
as an effective deterrent to the respondent and to other potential 


* The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department’s first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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violators. This policy has been set forth at length in numerous 
cases. See, e.g., In re George Rex Andrews, 32 Agriculture 
Decisions 553, 563-583 (1973); In re American Commodity 
Brokers, 32 Agriculture Decisions 1765, 1799 (1973); In re James 
J. Miller, 33 Agriculture Decisions 53, 64-80 (1974), affirmed sub 
nom. Millerv. Butz,___F .2d___(C.A. 5), decided August 8, 
1974; In re J. A. Speight, 33 Agriculture Decisions 280, 318 
(1974). The Department’s sanction policy, with relatively minor 
changes in the language set forth in prior decisions, is set forth as 
Appendix B to this Decision. 


ADMINISTRATIVE LAW JUDGE’S DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1), hereafter referred to as the 
‘“‘Act’’, which was instituted by a complaint issued by the Deputy 
Assistant Secretary of Agriculture on December 1, 1972. 


The complaint alleges that the respondent, Patrick C. 
Donovan, during the year 1969, did business as United Com- 
modity Traders and was a registered futures commission mer- 
chant under the Act. The complaint further alleges that respond- 
ent received money from his customers to margin their trades in 
commodities for future delivery, that he subsequently converted 
such funds belonging to five of his customers (four accounts) to 
his own use and that by so doing he willfully violated sections 4b, 
4d and 9 of the Act (7 U.S.C. 6b, 6d and 13), and section 1.20 of 
the regulations thereunder (17 C.F.R. 1.20). 


Respondent filed an answer to the complaint on January 2, 1973 
which states that respondent ‘‘admits that he received funds of 
customers while licensed as a futures commission merchant under 
the Act, but denies that he converted to his own use any part of 
the funds thus received. Respondent further states and admits he 
is currently indebted to: 

Fred K. Werhane in the sum of $6,987.00 
Merritt Wassom in the sum of $1,008.80 
Leonard Mueller in the sum of $258.30 
Robert M. Lansford in the sum of $359.00 


and that the funds of said former customers are held in a trust 
capacity in the form of cash and an investment in shares of a 
private corporation; that said individuals are aware of such 
retention of their funds. Respondent further represents and states 
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that upon liquidation of the shares he expects to pay the monies 
due to the named individuals.” 


The answer denied that respondent violated those sections of 
the Act cited in the complaint. 


An oral hearing was held before me in Chicago, Illinois on 
October 17 and 18, 1973. The respondent was represented by 
James L. Fox, of the law firm of Moses, Gibbons, Abramson, and 
Fox, Chicago, Illinois. Richard W. Davis, Office of the General 
Counsel, United States Department of Agriculture, appeared as 
counsel for the complainant. 


FINDINGS OF FACT 


1. The respondent, Patrick C. Donovan, is an individual who, 
at all times material herein, did business as United Commodity 
Traders and was a registered futures commission merchant under 
the Commodity Exchange Act. 


2. During the calendar year 1969, the following named in- 
dividuals were customers of the respondent: Robert M. Lansford, 
Merritt Wassom, Leonard Mueller, Fred K. Werhane (hereafter 
called ‘‘customers’’). 


3. At various times during the calendar year 1969 the 
customers traded in commodities for future delivery regulated by 
the Act. Except for one trade in silver which was made for the 
joint account of Mr. Mueller and Mr. Mitchell, all of the trading 
which respondent did for the accounts of these customers was in 
regulated commodities. 


4. The respondent received from and held for the customers 
funds to margin their trades in commodities for future delivery. 
The margin money received was credited by respondent to an 
account denominated ‘‘non-regulated”’ maintained in the name of 
the customer. The financial results of the trading in regulated 
commodities was carried in an account denominated “‘regulated’’. 
The customers’ accounts were finally closed out by transferring 
the debit balance in the ‘‘regulated’’ account to the ‘‘non- 
regulated”’ account and deducting it from the credit balance in the 
‘“‘non-regulated”’ account. 


5. At the time when he ceased trading in the customer ac- 
counts, the respondent held funds for such customers in the 
following amounts: for Lansford, $359.00; for Wassom, 
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$1,789.55; for Mueller and Mitchell, $258.30; for Werhane 
$6,987.00.* 


* While a precise statement of amounts of respondent’s in- 
debtedness to his customers is not essential to a resolution of the 
ultimate issues presented by this case, we note however certain 
problems raised by the record evidence with regard to amounts due. 


Regarding the Wassom account, Exhibit CX 3 and the 
stipulations of counsel (Tr. pp. 66-71) support the $1,008.80 figure 
admitted in the answer. However testimony of an additional $780.75 
due Wassom because of an error in his corn account (Tr. pp. 39-41, 
65, 81-84, CX 8) supports the figure cited above. 


Mr. Werhane, another customer of respondent suggests that his 
entire deposit, $10,000 is due him. However the $6,987.00 figure 
cited above is the one supported by the record evidence. 
6. Respondent invested funds of his customers in shares of a 


private corporation, which funds had been deposited by them to 
margin trades in regulated commodity futures. 


7. Respondent closed out the segregated bank account of his 
firm and transferred funds to Canada, while the funds of his 
customers which were owing to them upon the cessation of 
trading in their accounts were not returned to those customers. 


CONCLUSIONS 


Based upon the findings of fact herein it is concluded that 
respondent received funds to margin trading in regulated com- 
modities, but did not record such funds in the customers’ 
regulated accounts nor hold such funds in segregation as required 
by Section 4d(2) of the Act and by Section 1.20 of the regulations. 
Further it is concluded that respondent failed to return to his 
customers credit balances remaining in their accounts (credit 
balances which should have appeared in the customers’ regulated 
accounts had respondent properly credited the margin deposits to 
such accounts) after such trading ended, thereby converting such 
funds to his own use in violation of Sections 4b and 9 of the Act.* 


The manner in which respondent handled the funds of his 
customers in connection with futures trading is a violation of 
section 4d(2) of the Act which provides that customers funds 
“shall be separately accounted for and shall not be commingled 


*The pertinent provisions of the Act and Regulations appear in the appendix to 
this decision. [Appendix A] 
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with the funds of such commission merchant” and of section 
4b(B) of the Act which declares it to be unlawful to ‘“‘enter or cause 
to be entered for such person any false record.”’ 


As disclosed by the findings of fact respondent received money 
from his customers to margin their trades in commodity futures 
regulated by the Act. Respondent however followed a practice of 
recording the margin deposits of his customers in non-regulated 
accounts and recording the financial results of their trading in 
regulated commodities in accounts denominated “regulated”’. 
This was done despite the fact that all trades, except one, which 
respondent executed for the accounts of the customers were in 
regulated commodities. 


The customers’ accounts were finally closed out by transferring 
the debit balances in the regulated accounts to the non-regulated 
accounts. After the two accounts were netted there remained zero 
balances in the regulated accounts and credit balances in the 
unregulated accounts. However, if respondent had complied with 
the Act, all trading activity in regulated commodity futures 
would have been recorded solely in the regulated accounts thereby 
leaving a credit’ balance in such accounts at respondent’s close of 
business (Tr. pp. 19-20, 130-131, 166-169).* 


Additionally respondent’s investment of customers’ funds in 
stock of a private corporation violated section 4d(2) of the Act, 
which when read in conjunction with 17 C.F.R. 1.25, provides 
that customers’ funds may be invested only in ‘‘obligations of the 
United States, in general obligations of any State or of any 
political subdivision thereof, or in obligations fully guaranteed as 
to principal and interest by the United States’’. The failure to 
repay customers’ funds and the transfer of such funds from the 
respondent firm’s segregated bank account violated section 4d(2) 
of the Act which requires a futures commission merchant to “treat 
and deal with all money, securities, and property received by such 
person to margin, guarantee, or secure the trades or contracts of 
any customer of such person ---- as belonging to such customer’’. 
Such action also violated section 4b(A) of the Act which makes it 
unlawful ‘‘to cheat or defraud or attempt to cheat or defraud” and 
constitutes conversion in violation of section 9(a) of the Act (7 
U.S.C. 13). 


*In view of this conclusion we need not consider respondent’s jurisdictional 
argument concerning non-regulated accounts. 
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We hold respondent’s conduct to be willful and flagrant 
violations of the Act which warrant the severe sanctions 
recommended by the complainant. 


Respondent’s defense at the hearing consisted primarily in 
attacking the Commodity Exchange Authority’s failure to take 
earlier action to rectify respondent’s practices. The brief filed on 
behalf of respondent is critical (page 9) of ‘‘parrot-like testimony 
of the heinous nature of respondent’s conduct, viz., carrying the 
customer balances in non-regulated accounts, a continuing, open, 
unconcealed practice maintained while the witnesses’ own auditor 
was aware of it, ---’’. The brief: states further: ‘‘One word, one 
admonition to respondent --- would have obviated the problems 
brought to light herein’’. 


These arguments however are not persuasive in the light of the 
record evidence. For example, on or about December 5, 1969 
personnel of the C.E.A. experienced difficulty in obtaining 
respondent’s books and records in an audit to ascertain possible 
financial difficulties (Tr. pp. 11-12, 32-36). Almost 
simultaneously with such request for records respondent notified 
the C.E.A. by letter dated December 8, 1969 of his intention to 
relinquish his registration as a futures commission merchant 


(Exhibit CX 13, Tr. pp. 12-13, 36). Investigation by the C.E.A. 
disclosed that as of January 1970 respondent discontinued 
handling trades and no customer funds were on hand. Respond- 
ent’s records disclosed that funds were moved to Canada and the 
firm’s segregated bank account had been closed (Tr. pp. 12-13, 36, 
278). 


The record discloses too that the respondent’s books and 
records were inadequate (Tr. pp. 38-39, 136-142, 260-261), and 
respondent refused in late November 1969 to certify the accuracy 
of the firm’s liabilities that were carried on the books as of June 
30, 1969 (Tr. pp. 187-188, 193). Further, the stock purchased by 
respondent, (see finding of fact 6) was not carried on respondent’s 
books. Auditors for the C.E.A. were informed of its existence by 
respondent during an audit of his books and records in early 
October 1969, conducted to determine whether the firm was under 
capitalized (Tr. pp. 196-197, 203-205). 


We are not persuaded by the evidence in the record that the 
problems brought to light in this proceeding would have been 
obviated by a word of caution from the C.E.A. Instead we are 
inclined to agree with complainant’s argument which is that: 
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“The entire record in this proceeding clearly shows that respondent 
deliberately entered upon and pursued a course of business which was 
intended to and did deny to his customers the protection which Congress 
intended to provide in those sections of the Act which respondent has 
VWAUIBEDEL. 5 acca sess 


[R ] espondent, at the very moment when he first received his customers’ 
margin money, initiated a course of dealing designed to facilitate and cover 
up in advance his conversion of their funds. The respondent's actions arose 
from a state of mind which constitutes not only willfulness and criminal 
intent but actual malice. These serious, flagrant, and continuing violations 
of the Act warrant the imposition of severe sanctions.”’ 


The sanction recommended by complainant is severe but clearly 
warranted by the facts in this case. The complainant recommends 
that respondent be ordered to cease and desist from similar 
violations in the future and that he be prohibited from trading on 
contract markets for twenty years and for such additional time as 
may elapse until he shows that he has restored to his customers 
the amounts of money due them. 


Such a sanction appears consistent with the views of the 
Judicial Officer regarding the necessity for severe sanctions for 
serious violations, in order to achieve the Congressional purposes, 
as expressed in In re Sy B. Gaiber & Co., (Ruling on Petition for 


Reconsideration)(31 A.D. 843, 851-852(1972)): 


Congress enacted the remedial regulatory programs administered by the 
Department because of a need for economic law and order in the 
marketplace. The administrative sanctions imposed against violators of 
such regulatory programs should tend to achieve that purpose. 


Persons who engage in a regulated business have been granted a 
privilege. Suspension or revocation of the privilege for failure to comply 
with the statutory standards is a necessary power granted to the Secretary 
to assure a proper adherence to the regulatory program (see the cases cited 
in the Decision and Order herein, p. 47). Just as a lawyer may lose his 
privilege to practice law if he embezzles a client’s funds or engages in other 
serious violations, a futures commission merchant, broker, or trader who 
manipulates a futures market or engages in other serious violations may 
lose his privilege to engage in futures trading. 


The House Report on the 1968 amendments to the Commodity Ex- 
change Act states that it is the view of the committee that serious 
violations ‘‘should be subject to severe penalties’’ (H. Rep. No. 743, 90th 
Cong., 1st Sess., p. 5). The administrative sanctions should be severe 
enough to serve as a deterrent to future similar violations by the respond- 
ents and by other persons. 
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ORDER 


1. The respondent, Patrick C. Donovan, shall cease and desist 
from: 


(a) cheating and defrauding or attempting to cheat and 
defraud any person and from entering or causing to be entered for 
any person any false record in or in connection with any order to 
make, or the making of, any contract of sale of any commodity for 
future delivery. 


(b) failing to treat and deal with money, securities, and 
property of his customers as belonging to such customers. 


(c) failing to separately account for money, securities, and 
property of his customers and commingling it with his own funds. 


(d) converting to his own use money, securities, and 
property of his customers. 


2. The respondent, Patrick C. Donovan, is prohibited from 
trading on or subject to the rules of any contract market for a 
period of twenty years and thereafter until such time as he 
demonstrates that he has made restitution to the individuals 
named in Finding of Fact 2 of all money due to them. When, after 
the expiration of the twenty year period, respondent demon- 
strates that such restitution has been made, a supplemental order 
will be issued in this proceeding terminating this prohibition. All 
contract markets shall refuse all trading privileges to the respond- 
ent until such supplemental order is issued. Such prohibition and 
refusal shall apply to all trading done and positions held directly 
by the respondent, either for his own account or as the agent or 
representative of any other person or firm, and also to all trading 
done and positions held indirectly through persons or firms owned 
or controlled by the respondent, or otherwise. 


3. The cease and desist provisions of this Order set forth in 
paragraph 1, above, shall become effective on the date this 
Decision and Order are served on respondent. The period of the 
prohibition of trading and denial of trading privileges to the 
respondent set forth in paragraph 2, above, shall become effective 
on the thirtieth day after the date this Decision and Order are 
served on respondent. 


4. A copy of this Decision and Order shall be served upon each 
of the parties and on each contract market. 
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APPENDIX A 


Pertinent provisions of the Act and regulations read in part as 
follows: 


Section 4d (7 U.S.C. 6d) 


It shall be unlawful for any person to engage as futures commission 
merchant in soliciting orders or accepting orders for the purchase or sale of 
any commodity for future delivery unless 


(2) such person shall, , treat and deal with all money, securities, 
and property received by such person to margin, guarantee, or secure the 
trades or contracts of any customer of such person, or accruing to such 
customer as the result of such trades or contracts, as belonging to such 
customer. Such money, securities, and property shall be separately ac- 
counted for and shall not be commingled with the funds of such com- 
mission merchant or be used to margin or guarantee the trades or con- 
tracts, or to secure or extend the credit, of any customer or person other 
than the one for whom the same are held: Provided, however, That such 
money, securities, and property of the customers of such futures com- 
mission merchant may, for convenience, be commingled and deposited in 
the same account or accounts with any bank or trust company or with the 
clearing house organization of such contract market, and that such share 
thereof as in the normal course of business shall be necessary to margin, 
guarantee, secure, transfer, adjust, or settle the contracts or trades of such 
customers, or resulting market positions, with the clearing house 
organization of such contract market or with any member of such contract 
market, may be withdrawn and applied to such purposes, including the 
payment of commissions, brokerage, interest, taxes, storage, and other 
charges, lawfully accruing in connectton with such contracts and trades; 
Provided further, That such money may be invested in obligations of the 
United States, in general obligations fully guaranteed as to principal and 
interest by the United States, such investments to be made in accordance 
with such rules and regulations and subject to such conditions as the 
Secretary of Agriculture may prescribe. 


It shall be unlawful for any person, including but not limited to any 
clearing agency of a contract market and any depository, that has received 
any money, securities, or property for deposit in a separate account as 
provided in paragraph (2) of this section, to hold, dispose of, or use any 
such money, securities, or property as belonging to the depositing futures 
commission merchant or any person other than the customers of such 
futures commission merchant.* 


*Act as amended February 19, 1968, Public Law 90-258. The Senate Report on 
the 1968 amendments states in connection with the last paragraph of Section 4d: 
Section 6(b) adds a new provision to section 4d of the act which makes it 
unlawful for banks, clearing agencies of contract markets, or any other persons 
with whom futures commission merchants deposit customers’ funds to treat such 


«s6 COBE. i 
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Section 1.20 of the regulations (17 C.F.R. 1.20) 


(a) All money, securities, and property received by a futures com- 
mission merchant to margin, guarantee, or secure the trades or contracts 
of commodity customers and all money accruing to such customers as the 
result of such trades or contracts shall be separately accounted for and be 
segregated as belonging to such customers. Such money, securities, and 
property, when deposited with any bank, trust company, clearing 
organization of a contract market, or another futures commission mer- 
chant, shall be deposited under an account name which will clearly show 
that they are customers’ money, securities, and property, segregated as 
required by the Commodity Exchange Act. Each registrant shall obtain 
and retain in his files for the period provided in § 1.31, an 
acknowledgement from such bank, trust company, clearing organization of 
a contract market, or futures commission merchant, that it was informed 
that the money, securities and property deposited therein are those of 
commodity customers and are being held in accord with the provisions of 
the Commodity Exchange Act. Under no circumstances shall any portion 
of commodity customers’ money, securities, or property be obligated to 
the clearing organization of a contract market, or to any member of a 
contract market, a futures commission merchant, or any depository except 
to margin, guarantee, secure, transfer, adjust, or settle trades and con- 
tracts made on behalf of such commodity customers. Nor shall any such 
money, securities, or property be held, disposed of, or used as belonging to 
the depositing futures commission merchant or any person other than the 
customers of such futures commission merchant. 


Section 4b (7 U.S.C. 6b) 


It shall be unlawful for any person, in or in connection with any 
order to make, or the making of, any contract of sale of any commodity for 
future delivery, made, or to be made, on or subject to the rules of any 
contract market, for or on behalf of any other person 


(A) to cheat or defraud or attempt to cheat or defraud such other 
person; 


(B) willfully to make or cause to be made to such other person any false 
report or statement thereof, or willfully to enter or cause to be entered for 
such person any false record thereof; 


(C) willfully to deceive or attempt to deceive such other person by any 
means whatsoever in regard to any such order or contract or the 
disposition or execution of any such order or contract, or in regard to any 
act of agency performed with respect to such order or contract for such 
person; or.... 


oi CORES 2% 


funds as belonging to any person other than such customers. This is to prohibit 
expressly customers’ funds from being used to offset liabilities of the futures 
commission merchants or otherwise being misappropriated. (emphasis added) 
See 1968 U.S. Code Cong. and Admin. News, pp. 1673, 1679. 
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Section 9(7 U.S.C. 13) 


(a) It shall be a felony punishable by a fine of not more than $10,000 or 
imprisonment for not more than five years, or both, together with the costs 
of prosecution, for any futures commission merchant, or any employee or 
agent thereof, to embezzle, steal, purloin, or with criminal intent convert 
to his own use or the use of another, any money, securities, or property 
having a value in excess of $100, which was received by such commission 
merchant to margin, guarantee, or secure the trades or contracts of any 
customer of such commission merchant or accruing to such customer as 
the result of such trades or contracts. ............ 


APPENDIX B 
U.S.D.A. SANCTION POLICY 


It is the policy of the Department to impose severe sanctions 
upon respondents who have engaged in serious or repeated 
violations of the regulatory laws administered by the Depart- 
ment. 


The imposition of a severe, administrative sanction is never a 
pleasant task. A license suspension or revocation order prevents a 
person from engaging in his chosen business for a specified period, 
or permanently. This can cause great hardship, not only to the 
individual violator, but to his family, employees, and customers. 


It is much easier and more pleasant to be ‘‘charitable’”’ to the 
violator, putting more emphasis on his needs than the needs of 
society. The noted German philosopher Nietzsche observed 
almost a century ago: 


There is a point in the history of society when it becomes so 
pathologically soft and tender that among other things it sides even with 
those who harm it, criminals, and does this quite seriously and honestly. 
Punishing somehow seems unfair to it, and it is certain that imagining 
‘‘punishment”’ and ‘‘being supposed to punish”’ hurts it, arouses fear in it. 
‘Is it not enough to render him undangerous?Why still punish? Punishing 
itself is terrible.’’' 


Similarly, in administering regulatory programs, there is a 
danger that the agency may become so “‘pathologically soft and 
tender”’ that it fails to achieve the purpose of the legislators who 
enacted the remedial statutes. 


Since the Department of Agriculture administers ap- 
proximately 50 regulatory statutes—more than any other 


1. Nietzsche, Beyond Good and Evil (1886; Kaufmann trans., 1966), § 201, p. 
114. 
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agency—it is important that the Department administer the 
statutes in a manner to achieve the Congressional purposes. 


The sanction policy that has been followed in the Department’s 
administrative, disciplinary proceedings decided in the last two 
years is set forth at length below. Most of this language is taken 
verbatim from prior decisions. See, e.g., In re George Rex An- 
drews, 32 Agriculture Decisions 553, 563-583 (1973); In re 
American Commodity Brokers, 32 Agriculture Decisions 1765, 
1799 (1973); In re James J. Miller, 33 Agriculture Decisions 53, 
64-80 (1974), affirmed sub nom. Miller v. Butz, F.2d 
(C.A. 5), decided August 8, 1974; In re J. A. Speight, 33 
Agriculture Decisions 280, 318 (1974). 


The administrative proceeding in this case does not partake of 
the essential qualities of a criminal proceeding. In permitting a 
person to engage in a Federally regulated business, the Govern- 
ment has, in effect, granted him a privilege. Suspension of the 
privilege for failure to comply with the statutory standard “‘is not 
primarily punishment for a past offense but is a necessary power 
granted to the Secretary of Agriculture to assure a proper 
adherence to the provisions of the Act:’’ Nichols & Co. v. 
Secretary of Agriculture, 131 F.2d 651, 659 (C.A. 1). Accord: 
Helvering v. Mitchell, 303 U.S. 391, 399; Kent v. Hardin, 425 
F.2d 1346, 1349 (C.A. 5); Blaise D’Antoni & Associates, Inc. v. 
Securities &, Exch. Com’n, 289 F.2d 276, 277 (C.A. 5), certiorari 
denied, 368 U.S. 899; Eastern Produce Co. v. Benson, 278 F.2d 
606, 610 (C.A. 3); Cellav. United States, 208 F.2d 783, 789 (C.A. 
7), certiorari denied, 347 U.S. 1016; Irving Weis & Co. v. 
Brannan, 171 F.2d 232, 235 (C.A. 2); Nelson v. Secretary of 
Agriculture, 133 F.2d 453, 456 (C.A. 7); Board of Trade of City of 
Chicagov. Wallace, 67 F.2d 402, 407 (C.A. 7), certiorari denied, 
291 U.S. 680; and Farmers’ Livestock Commission Co. v. United 
States, 54 F.2d 375, 378 (E.D. Ill.). See, also, Ex Parte Wall, 107 
U.S. 265, 287-290; Hawkerv. New York, 170 U.S. 189, 190-200; 
Steuart & Bro. v. Bowles, 322 U.S. 398, 406-407; Brown v. 
Wilemon, 139 F.2d 730, 731-732 (C.A. 5); Chamberlain, Dowling, 
and Hays, The Judicial Function in Federal Administrative 
Agencies (1942), pp. 93-95. 


The function of an administrative sanction is ‘‘deterrence rather 
than retribution’’ (Schwenk, ‘‘The Administrative Crime, Its 
Creation and Punishment by Administrative Agencies,’’ 42 Mich. 
L. Rev. (1943) 51, 85). 


Under the foregoing authorities, the sanction should, inter alia, 





1216 COMMODITY EXCHANGE ACT 
Cite as 33 A.D. 1203 


be adequate to deter the respondents from future violations. 


In Beckv. Securities and Exchange Commission, 430 F.2d 673, 
675 (C.A. 6), the Court questioned, without deciding, whether a 
suspension order may also be used to deter others in the regulated 
industry from committing similar violations. As far as I know, 
this is the only case in which the use of an administrative sanction 
to deter others has been questioned. Previously, the use of an 
administrative sanction to deter others had been assumed to be 
proper. See, e.g., American Air Transport and Flight School, 
Inc., Enforcement Proceeding, 2 Pike & Fischer Ad. L. 2d 213, 
215 (C.A.B.). See, also, the dissenting opinion in Beck v. 
Securities and Exchange Commission, 413 F.2d 832, 834 (C.A. 6). 


In cases arising under the Civil Aeronautics Act, it has been 
expressly held that the Civil Aeronautics Board has the power to 
‘“‘impose a suspension as a ‘sanction’ against specific conduct or 
because of its ‘deterrence’ value — either to the subject offender 
or to others similarly situated.”” Pangburn v. C.A.B., 311 F.2d 
349, 354 (C.A. 1). Accord: Hardv. Civil Aeronautics Board, 248 
F.2d 761, 763-765 (C.A. 7), certiorari denied, 355 U.S. 960; 
Wilson v. Civil Aeronautics Board, 244 F.2d 773, 773-774 (C.A. 
D.C.), certiorari denied, 355 U.S. 870. 


The remedial provisions of a regulatory program would be 
drastically affected if the agency could consider the effect of 
sanctions only on the respondents and not on others. It is well 
recognized that persons regulated by a governmental agency keep 
abreast of administrative proceedings. The actions of potential 
violators could be significantly affected by the sanctions imposed 
against other persons. Eight years’ experience in the ad- 
ministration of a regulatory program has convinced me that it is 
necessary to consider, as a major factor, the effect of a sanction in 
a particular case not only on the violator, but on other potential 
violators, as well. 


Socrates recognized that ‘‘the proper office of punishment is 
two-fold: he who is rightly punished ought either to become better 
and profit by it, or he ought to be made an example to his fellows, 
that they may see what he suffers, and fear and become better.’’? 


Similarly , Plato said that no man is to be punished “‘because he 
did wrong, for that which is done can never be undone, but in 


2. Encyclopedia Brittanica, The Great Ideas: A Syntopicon of Great Books of 
the Western World (Vol. II, 1952), pp. 492-493. 
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order that, in the future times, he, and those who see him 
corrected, may utterly hate injustice, or at any rate abate much of 
their evil-doing.’’* 


The deterrent effect of punishment of one violator on potential 
violators is recognized in Deuteronomy 13:10-11 (R.S.V.; see also, 
Deuteronomy 19:19-20), as follows: 


You shall stone him to death with stones * * *. And all Israel shall hear, 
and fear, and never again do any such wickedness as this among you. 


In the field of criminal law, it is settled beyond question that 
one of the primary purposes of the penalty imposed on a particular 
violator is to deter other potential violators. 


* * * punishment, in this context [i.e., ‘general prevention’’], is used 
not to prevent future violations on the part of the criminal, but in order to 
instill lawful behavior in others. ‘ 


* * * deterrence * * * is aimed at the protection of society. By making a 
certain action a punishable offense, we expect that people will refrain from 
committing the offense threugh fear of punishment. * * * 


The purpose of punishment as a deterrent * * * is also to demonstrate to 
the potential offender the consequences if he violates the law. ° 


* * * the deterrent value of a correctional system is not restricted to 
those who come into direct contact with it but applies to the whole 
population. ° 


* * * it is a primarily preventive consideration — having an eye to what 
is necessary to keep the people reasonably law-abiding — which today’s 
legislators have in mind, too, when they define crimes and stipulate 
punishments.’ 


* * * police regulations which are such commonplaces in modern times: 
traffic ordinances, building codes, * * * regulations governing commerce, 
etc. Here there is no doubt that punishment for infraction has primarily a 
general-preventive function. Here nearly all of us are potential 
criminals. * 


3. Id. at 492. 

4. Andenaes, ‘‘The General Preventive Effects of Punishment,’ 114 University 
of Pennsylvania Law Review (1966), 949, 982. 

5. Gardiner, ‘‘The Purposes of Criminal Punishment,’’ 21 Modern Law Review 
(1958), 117, 121. 

6. Gould and Namenwirth, ‘Contrary Objectives: Crime Control and the 
Rehabilitation of Criminals,’’ in Crime and Justice in American Society (1971), 
237, 246. 

7. Andenaes, ‘‘General Prevention — Illusion or Reality?,” 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 177. 

8. Andenaes, ‘‘General Prevention — Illusion or Reality?,’’ 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 182. 
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The purpose of punishment, be it a criminal sentence, a civil penalty, or 
punitive damages, is not to inflict suffering or to impose a loss on the 
offender. Its object is to act as a deterrent: first to discourage the offender 
himself from repeating his transgression; and, second, to deter others from 
doing likewise. * 


Sentencing is * * * an exacting task in which the Court undertakes to 
* * * impose a sentence which will best protect society, deter others and 
punish * * * the offender. '° 


More controversial but certainly no less important [than deterrence of 
the individual violator] is the need for deterrence, ‘‘general prevention,” 
of potential criminals who may be dissuaded from crime by the threat and 
the administration of penalties. '' 


* * * 


Penalties are not provided as punishment for the individual who has 
gone wrong. Their imposition is alone justified for the effect the punish- 
ment may have upon the convict in preventing him from continuance in 
crime and in teaching him that ‘‘the way of the transgressor is hard.’’ But 
the still greater effect to be attained is the deterrent effect the sentence 
may have upon those who may be inclined to follow the criminal course 
upon which the convict has embarked. '? 


* * * deterrence looks primarily at the potential criminal outside the 
dock fof the courtroom] * * *.'° 


Punishment can protect society by deterring potential offenders 
* * we 14 


* * * the greater the penalty, the ‘higher the costs associated with 
criminal activity,’’ and the higher these costs, the fewer crimes com- 
mitted. '* 


One of these goals fof law] is deterrence by means of punishment. We 
punish in order to deter people from engaging in the undesirable conduct 
which we call crime. 


* * * deterrence, addresses itself * * * both to the individual himself— we 
hope he will be deterred in the future— and to the entire community. '* 


Perhaps the most salient authority for the proposition that one 
of the primary ends of punishment is to serve as a deterrent to 
other potential violators is Chief Justice William Howard Taft’s 


9. Collins v. Brown, 268 F. Supp. 198, 201 (D.C. D.C.). 

10. United States v. Mandracchia, 247 F. Supp. 1, 4 (D.N.H.). 

11. Tappan, Crime, Justice and Correction (1960), p. 243. 

12. Id. at 243, fn. 5, quoting from People v. Gowasky,219 App. Div. 19, 24, 25, 
219N.Y.S. 373, 380, affirmed, 244 N.Y. 451, 155 N.E. 737. 

13. Fitzgerald, Salmond on Jurisprudence (12th ed., 1966), § 15, p. 94. 

14. Ibid. 

15. Berns, ‘‘Justified Anger: Just Retribution,’’ Imprimis (Vol. 3, No. 6, June 
1974), p. 3. 

16. Puttkammer, Administration of Criminal Law (1953), 8. 
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statement written in 1928: 


* * * the chief purpose of the prosecution of crime is to punish the 
criminal and to deter others tempted to do the same thing from doing it 
because of the penal consequences. '” 


Johannes Andenaes, a leading authority from the University of 
Oslo, makes the same point, as follows: ‘‘From the point of view 
of sheer logic one must say that general prevention — i.e., 
assurance that a minimum number of crimes will be committed — 
must have priority over special prevention — i.e., impeding a 
particular criminal from future offenses.’’ '® 


In other words, it is more important to the general welfare of 
society to consider the effect that a sanction will have on other 
potential violators than to consider the sanction needed to prevent 
the particular individual from again violating the law. In fact, it is 
not uncommon to have certain types of offenses committed where 
“there will practically never be an individual preventive need for 
punishment” and yet punishment “‘is necessary for general 
prevention.” '® 


Whether punishment achieves the objective of deterring others 
from violatir. the law is questioned by some authorities, *° but 
affirmed by many others. 


As an argument for the abolition of the deterrent doctrine, it is 
often maintained that neither the threat nor application of 
penalties does prevent crime. This position reflects the simplistic 
notion, too commonly prevailing in matters of social action, that 
nothing has been achieved merely because not everything is 
accomplished that we should like. It is sometimes said that high 
crime rates prove that sanctions do not deter or that penalties 
actually invite the crimes of men who seek punishment to dissolve 
their feelings of guilt. With tiresome frequency the illustration is 
cited of the pickpockets who actively plied their trade in the 
shadow of the gallows from which their fellow knaves were strung. 
These assertions have a superficial relevance but they do not 
dispose of the issue by any means. 


17. Menninger, The Crime of Punishment (1968), 194. The original statement of 

Chief Justice Taft’s position appeared in his article, ‘‘Toward a Reform of the 

Criminal Law,” in The Drift of Civilization (1929). 

18. Andenaes, ‘‘The General Preventive Effects of Punishment,’ 114 University 

of Pennsylvania Law Review (1966), 949, 952. 

19. Andenaes, ‘‘General Prevention — Illusion or Reality?,’’ 43 The Journal of 

Criminal Law, Criminology and Police Science (1952), 176, 196. 

20. See, e.g., Menninger, The Crime of Punishment (1968), preface, viii, and pp. 
. continued... 
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. continued... . 


9, 108, 113, 206-208. However, even though Menninger believes that our present 
system of punishing criminals is a ‘‘crime’”’ (id. at 28, 86, 280), he favors 
“‘penalties’’ for violators. He states (id. at 202-203): 


Certainly the abolition of punishment does not mean the omission or 
curtailment of penalties; quite the contrary. Penalties should be greater 
and surer and quicker in coming. I favor stricter penalties for many of- 
fenses, and more swift and certain assessment of them. 


But these are not punishments in the sense of long-continued torture— 
pain inflicted over years for the sake of inflicting pain. If I drive through a 
red light, I will be and should be penalized. 


*** 


If we disregard traffic signals we are penalized, not punished. If our 
offense was a calculated ‘‘necessity’’ in an emergency, then the fine is the 
‘price’ of the exception. 


*** 


All legal sanctions involve penalties for infraction. But the element of 
punishment is an adventitious and indefensible additional penalty; it 
corrupts the legal principle of quid pro quo with a ‘‘moral’’ surcharge. 
Punishment is in part an attitude, a philosophy. It is the deliberate in- 
fliction of pain in addition to or in lieu of penalty. It is the prolonged and 
excessive infliction of penalty, or penalty out of all proportion to the of- 
fense. 


Persons with a will to believe in the efficacy of an exclusively in- 
dividualistic and positivistic correctional system often quote the words of 
Warden Kirchwey. His patent oversimplifications of man’s behavioral 
motivations should be noted, for this sort of loose thinking and naive 
criminological idealism pervert the ends of correction. 


* ** 


It is true, certainly, that the Classical doctrine of deterrence appears 
crudely oversimple in the light of modern conceptions of human behavior. 
In terms of reasonable goals for today it proposed to accomplish both too 
much and too little. This doctrine of deterrence was substantially more 
sound, however, than the position taken by those who deny any preventive 
effect to criminal sanctions. It is maintained here that the penal law and its 
application do in fact deter; indeed, with the declining efficacy of other 
forms of social control, it must be relied upon increasingly to maintain 
standards of behavior that are essential to the survival and security of the 
community. A complete failure of legal prevention cannot be inferred from 
the serious crimes committed by a small per cent of the population any 
more than can its success by the law obedience of the great preponderance 
of men. The matter is not so simple. ?! 


21. Tappan, Crime, Justice and Correction(1960), pp. 245, 246. 
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*** las to studies] indicating that the death penalty is ineffective as a 
deterrent to murder, their very broad interpretation has rendered a 
disservice to the more general issue of punishment as a deterrent to all 
kinds of criminal behavior. Such as expansive conclusion is obviously not 
justified since murder is, in many ways, a unique kind of offense often 
involving very strong emotions. 7? 


* * * 


It is naive to suppose that punishment exists in a vacuum and is 
unrelated to the specific kinds of acts and the meaning which the punish- 
ment has for the actor. 7° 


That sanctions do in fact, serve as a deterrent to ‘‘white-collar”’ 
violations is evidenced by a number of studies. 


As Sutherland’s analysis of white-collar crime has shown, violators of 
the Sherman Antitrust law are relatively free from criminal prosecution, 
though the imposition of punishment would be maximally effective with 
this type of offense. ** 


An intensive study of parking violators indicates that * * * an increase 
in the severity and certainty of punishment does act as a deterrent to 
further violation. These findings suggest the necessity for a reappraisal of 
current thinking. Studies demonstrating the ineffectuality of punishment 
as a deterrent to certain types of offenses should not be interpreted to 
mean that punishment is ineffective in deterring all types of offenses.*® 


Since one of the main purposes of a criminal law sentence is to 
deter other potential violators from committing similar violations, 
it follows, a fortiori, that one of the main purposes of an ad- 
ministrative law sanction is to deter other potential violators. In 
criminal law, ‘* [r]etribution or social retaliation, though per- 
sistently criticized by modern advocates of a _ progressive 
penology, continues to be a major ingredient of our penal law and 
of our correctional system.’’*® “‘The principle of retribution was 
formulated in the lex talionis, the Mosaic doctrine expressed in 
Deuteronomy, 19:21: ‘Thine eye shall not pity, but life shall go for 
life, eye for eye, tooth for tooth, hand for hand, foot for foot.’ ’’?” 


22. Chambliss, ‘‘The Deterrent Influence of Punishment,” 12 Crime & 
Delinquency (1966), 70, 71. 

23. Id. at 75. 

24. Chambliss, ‘“‘Types of Deviance and the Effectiveness of Legal Sanctions,” 
1967 Wisconsin Law Review 703, 716 (emphasis supplied). 

25. Chambliss, ‘‘The Deterrent Influence of Punishment,’ 12 Crime & 
Delinquency (1966), 70. 

26. Tappan, Crime, Justice and Correction (1960), p. 241. See, also, Berns, 
“Justified Anger: Just Retribution,’’ Imprimis (Vol. 3, No. 6, June 1974); 
Encyclopedia Brittannica, The Great Ideas: A Syntopicon of Great Books of the 
Western World (Vol. II, 1952), pp. 488-492. , 

27. Tappan, Crime, Justice and Correction (1960), p. 241, fn. 3. 
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But retribution or social retaliation is not one of the objectives of 
administrative sanctions — they are to “assure a proper 
adherence to the provisions of the Act’’ (Nichols & Co. v. 
Secretary of Agriculture, supra). Hence deterrence — both as to 
the individual violator, and as to other potential violators — is the 
primary, if not the only, objective of an administrative sanction. 


To serve as an effective deterrent to potential violators of a 
regulatory statute, I believe that administrative sanctions should 
be severe; sanctions which are too lenient, rather than being a 
deterrent, will serve as a catalyst for violations by others. Not all 
criminologists, sociologists, or jurists share this view; but many 
noted authorities do. 


Since the power of a legal threat to function as a simple deterrent comes 
from the unpleasantness of the consequences threatened, one natural 
strategy for increasing the deterrent efficacy of threats is to increase the 
severity of threatened consequences. The theory of increased penalties as a 
marginal deterrent is simple and straightforward: all other things being 
equal, an increase in the severity of consequences threatened should reduce 
the number of people willing to run the risk of committing a particular 
crimmalact * *°*:*? 


* * * 


* * * when penalties for criminal activity that many people find at- 
tractive are quite low, thereby making crime a reasonable alternative to 
legitimate means of obtaining gratification for many persons, even a high 
probability of apprehension may leave a high rate of the threatened 
behavior, and increases in the severity of threatened consequences can be 
expected to have a more substantial marginal deterrent effect than if the 
level of consequences threatened is already quite high in relation to the 
benefits obtainable through criminal means. *° 


** * 


* * * if potential offenders believe that their chances of apprehension 
cannot be dismissed, the risk of a high penalty provides more incentive to 
avoid crime than the risk of a low penalty. *° 


* * * 


* * * it is likely that increases in the severity of threatened consequences 
are more or less significant, depending on the relationship between size of 
penalty increase and size of base penalty. *' 


28. Zimring, Perspectives on Deterrence, Crime and Delinquency Issues, A 
Monograph Series, National Institute of Mental Health — Center for Studies of 
Crime and Delinquency (1971), 83-84. 

29. Id. at 84. 

30. Id. at 85. 

31. Id. at 89. 
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If we are hopeful of the curative effects of a threat, we have to make the 
threat unpleasant, which is another way of saying that we have to be 
severe. *? 


Dr. Zimring, a noted authority, capsulizes this concept in 
answering the question, ‘‘how can the legal system make the best 
use of variations in severity [of sanctions] to achieve social 
defense?” by stating: *° 


One answer is that, since the goal of all legal threats is to keep the 
population law abiding, the potential effectiveness of variations in severity 
of threatening consequences should be used to create the widest possible 
distinction between criminal and noncriminal behavior by threatening all 
types of serious crime with penalties which are as severe as possible. The 
aim of this strategy is to create a walled fortress around criminal activity 
by using the full power of threatened consequences to keep potential 
criminals from becoming actual criminals. 


Another possible strategy would be to threaten all serious crimes with 
major penalties, but to save a considerable amount of variation in 
threatened penalties to underscore distinctions between types of crime, as 
well as between serious crime and law-abiding behavior. 


Johannes Andenaes, of the University of Oslo, regarded by 
many as one of the most distinguished of the modern scholars 
writing about deterrence, states that the ‘‘simplest way to make 
people more law-abiding, therefore, is to increase the punish- 
ment.’’** Mr. Andenaes believes that Feuerbach’s formula of 
psychological coercion: ‘‘the risk for the lawbreaker must be made 
so great, the punishment so severe, that he knows he has more to 
lose than he has to gain from his crime”’ has a “‘certain validity”’ 
as to violators of ‘‘economic regulations.” ** ‘‘(E)conomic crimes,” 
to utilize his epithet, are clearly within the purview of the 
foregoing severity doctrine, such crimes being violations of 
“governmental regulation of the economy: price violations, 
rationing violations, unlawful foreign exchange transactions, 
offenses against workers protection, disregard of quality stand- 
ards, and so on.’’*® 


32. Puttkammer, Administration of Criminal Law (1953), 16-17. 

33. Zimring, Perspectives on Deterrence, Crime and Delinquency Issues, a 
Monograph Series, National Institute of Mental Health — Center for Studies of 
Crime and Delinquency (1971), 90. 

34. Andenaes, ‘‘General Prevention — Illusion or Reality?,’’ 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 191. 

35. Andenaes, ‘‘General Prevention — Illusion or Reality?,’’ 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 178-179, 185. 

36. Id. at 184. 
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The applicability of severe sanctions to deter violations of 
“regulations governing commerce’ and other ‘‘economic’”’ 
regulations is succinctly treated by Andenaes: 


. 


I shall begin with a group of crimes which play a modest role in the 
literature but which have a good deal of practical importance and are good 
for illustration, all these police regulations which are such commonplaces 
in modern times: traffic ofdinances, building codes, laws governing the 
sale of alcoholic beverages, regulations governing commerce, etc. Here 
there is no doubt that punishment for infraction has primarily a general- 
preventive function. Here nearly all of us are potential criminals. A public- 
spirited citizen has, of course, certain inhibitions against breaking laws 
and regulations. But experience shows that moral and social inibitions 
against breaking the law are not enough in themselves to insure obedience, 
where there is conflict with one’s private interests. Thus the extent to 
which there can be effective enforcement by means of punishment 
determines to what extent the rules are actually going to be observed. *” 


* * * 


A large number of the people who are affected by economic regulations 
* * * feel no strong moral inhibition against infraction. They often find 
excuses for their behavior in political theorizing: they oppose the current 
government’s regulative policies; * * *. Yet the matter of obedience or 
disobedience can often have important economic consequences. * * * In 
this area, at any rate, Feuerbach’s law of general prevention has a certain 
validity: it is necessary that consideration as to the risk involved in 
breaking the law should outweigh consideration of the advantages to 
breaking the law. ** 


Andenaes is careful to note that severity of punishment has a 
more salient effect on crimes, like economic violations, ‘‘com- 
mitted after careful consideration * * * than for crimes which grow 
out of emotions or drives which overpower the individual (e.g. the 
so-called crimes of passion).’’ *® 


Isaac Ehrlich, in one of the most sophisticated analyses of 
criminal activity ever made, using a simultaneous equation model 
for a regression analysis involving fourteen variables, found that 
the ‘‘rate of specific crime categories, with virtually no exception, 
varies inversely with estimates of the probability of apprehension 
and punishment by imprisonment * * * and with the average 
length of time served in state prisons * * *,’’*° 


37. Andenaes, ‘‘General Prevention — Illusion or Reality?,’’ 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 182. 

38. Id. at 185. 

39. Id. at 192. 

40. Ehrlich, ‘‘Participation in Illegitimate Activities: A Theoretical and Em- 
pirical Investigation,’’ Journal of Political Economy, Vol. 81 (May-June, 1973), 
p. 545. 
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My views with respect to the necessity for severe sanctions for 
serious violations, in order to achieve the Congressional purpose 
of the Department’s regulatory programs, were set forth in Jn re 
Sy B. Gaiber & Co., in a Ruling on Petition for Reconsideration, 
as follows (31 Agriculture Decisions 843, 850-851 (1972)): 


Congress enacted the remedial regulatory programs administered by the 
Department because of a need for economic law and order in the 
marketplace. The administrative sanctions imposed against violators of 
such regulatory programs should tend to achieve that purpose. 


Persons who engage in a regulated business have been granted a 
privilege. Suspension or revocation of the privilege for failure to comply 
with the statutory standards is a necessary power granted to the Secretary 
to assure a proper adherence to the regulatory program (see the cases cited 
in the Decision and Order herein, p. 47). Just as a lawyer may lose his 
privilege to practice law if he embezzles a client’s funds or engages in other 
serious violations, a futures commission merchant, broker, or trader who 
manipulated a futures market or engages in other serious violations may 
lose his privilege to engage in futures trading. 


It is the general administrative practice under the Depart- 
ment’s regulatory programs to institute formal actions only as to 
violations regarded as serious or repeated. Many minor violations 
are disposed of with a warning letter or an informal stipulation. 
Hence it is to be expected that the relatively few formal cases 
which are instituted will generally warrant relatively severe 
sanctions. 


To summarize, a strong argument can be made in support of 
any philosophy of punishment or sanctions, ranging from ex- 
tremely light to very severe. There are many excellent judges, 
criminologists, and sociologists at either end of the poles of this 
issue; many others take a position between the poles. For the 
reasons set forth above, where the violation is serious or repeated, 
I believe in severe sanctions to deter future violations by the 
respondent and others. 


Another principle in determining the sanction to be imposed in 
a particular case is that, in general, there should be a reasonable 
relationship between the sanction and the unlawful practices 
found to exist.‘! In other words, the more serious the violation, 


41. Kentv. Hardin, 425 F.2d 1346, 1349-1350 (C.A. 5); G. H. Miller & Company 
v. United States, 260 F.2d 286, 295-297 (C.A. 7, en band , certiorari denied, 359 
U.S. 907; Daniels v. United States, 242 F.2d 39, 42 (C.A. 7), certiorari denied, 
354 U.S. 939; Irving Weis & Co. v. Brannan, 171 F.2d 232, 235 (C.A. 2); In re 


«os CONE. ... 
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the more severe should be the sanction. Even though punishment 
for the sake of punishment is not a relevant consideration in the 
field of administrative law, the principle of having a reasonable 
relationship between the violation and the sanction still has 
validity in a case of this nature. This is because in order to achieve 
the major Congressional purposes of the regulatory program, it is 
more important to deter serious violations than minor violations. 
Hence a severe sanction for a serious violation will have a greater 
deterrent effect than a milder sanction for a lesser violation, and 
thus will tend to effectuate the major objectives of the regulatory 
program. 


In addition, in determining sanctions to be imposed under the 
Act, great weight should be given to the recommendation of the 
officials charged with the responsibility for administering the 
regulatory program. See In re Sy B. Gaiber & Co., Ruling on 
Reconsideration, 31 Agriculture Decisions 843, 845-846 (1972). 
Such administrative officials, during the day-to-day ad- 
ministration of a regulatory program, develop a ‘“‘feel’’ for the 
severity of sanctions needed to serve as a deterrent to violations 
that cannot be developed by the Administrative Law Judges or 
the Judicial Officer, who come in contact with only a small part of 
the regulatory program. 


The recommendation of the administrative officials as to the 
sanction is not, of course, controlling. For example, if some of the 
allegations are not proven or if there are mitigating circumstances 
not taken into consideration by the administrative officials, the 
sanction may be considerably less than that recommended by 
them. See, e.g., In re American Fruit Purveyors, Inc., 30 
Agriculture Decisions 1542 (1971). But if the alleged violations 
are proven, and it appears that the administrative officials have 
fully considered the respondent’s contentions, the recom- 
mendation of the administrative officials as to the sanction needed 
to serve as an effective deterrent to the respondent and to other 
potential violators should be given great weight. Recognizing the 
greater opportunity for such administrative officials to develop 


‘<< @ORE..<s 


American Fruit Purveyors, Inc., 30 Agriculture Decisions 1542, 1596 (1971); In 
re Louis Romoff, 31 Agriculture Decisions 158, 177 (1972). See, also, American 
Power Co. v. S. E. C., 329 U.S. 90, 112-118; Phelps Dodge Corp. v. Labor 
Board, 313 U.S. 177, 194; Great Western Food Distributors v. Brannan, 201 
F.2d 476, 484 (C.A. 7), certiorari denied, 345 U.S. 997; In re Electric Power & 
Light Corporation, 176 F.2d 687, 692 (C.A. 2); Wright v. Securities and Ex- 
change Commission, 112 F.2d 89, 95 (C.A. 2). 
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expertise in this area, it will be the policy of the Judicial Officer 
never to increase the sanction recommended by the administrative 
officials. 


Insofar as practicable, the sanctions imposed under a 
regulatory Act against comparable violators for comparable 
violations should be reasonably uniform. ‘? From the beginning, 
the Judicial Officer has recongized that ‘‘ [d]isciplinary action 
taken under * * * [a regulatory] act should follow some general 
pattern, * * * so that one order will not be entirely out of line with 
another involving similar violations.”” In re Watkins Commission 
Company, Inc., 4 Agriculture Decisions 395, 400 (1945). See, 
also, In re Arnold Fairbank, 27 Agriculture Decisions 1371, 1384 
(1968); In re Nolan E. Poovey, Jr.,27 Agriculture Decisions 1512, 
1520-1522 (1968); In re Boone Livestock Company, Inc., 27 
Agriculture Decisions 475, 503 (1968); In re Milton Silver, d/b/a 
Chambersburg Livestock Sales, 21 Agriculture Decisions 1438, 
1452 (1962); In re American Fruit Purveyors, Inc., 30 Agriculture 
Decisions 1542, 1595-1596 (1971); In re Louis Romoff, 31 
Agriculture Decisions 158, 177 (1972).*° 


In determining whether one case is comparable to another, all of 
the relevant facts and circumstances must be considered, such as 
the nature of the violations, the nature of the respondents’ 
businesses, the respondents’ prior record as to violations, the 
deliberateness of the violations, prior warnings given to the 
respondents, etc. 


Also, the goal of uniform sanctions for comparable violations 
necessarily applies only to contested cases. Consent orders issued 
without a hearing should be given no weight whatsoever in 
determining the sanction to be imposed in a litigated case. In a 


42. Inequality in judicial sentencing occurs “every day, often in different 
courtrooms in the same courthouse. Two boys fail to report for military in- 
duction— one is sentenced to five years in prison, the other gets probation and 
never enters a prison. One judge sentences a robber convicted for the third time 
to one year in prison, while another judge on the same bench gives a first of- 
fender ten years. One man far more capable of serious crime than another and 
convicted of the same offense may get a fine, while the less fortunate and less 
dangerous person is sentenced to five years in the state penitentiary.” Clark, 
Crime in America (1970), p. 224. There is no excuse for such erratic sanctions in 
administrative disciplinary proceedings before a single agency. 

43. Accordingly, counsel should, in all cases, in their briefs and arguments, refer 
to relevant prior cases under the Act which should be considered in determining 
the appropriate sanction to be imposed in the particular case, in the event a 
violation is found to have occurred. 
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case where a consent order is agreed to by the parties, there is no 
record or argument to establish the basis for the sanction. It may 
seem less than appears warranted because of problems of proving 
the allegations of the complaint or because of mitigating cir- 
cumstances not revealed to the Administrative Law Judge or the 
Judicial Officer. Other circumstances, such as personnel and 
budget considerations and the delay inherent in litigation, may 
also cause a consent order to seem less severe than appropriate. 
Conversely, a consent order may seem more severe than appears 
warranted because of aggravated circumstances not revealed by 
the complaint. 


In some cases, following the ‘“‘deterrent policy’’ set forth above 
may lead to the imposition of a sanction more severe than the 
sanctions previously imposed under the Act for similar violations. 
If so, uniformity must yield to effectiveness. An effective sanction 
will be issued in such cases even if it is more severe than sanctions 
previously imposed for similar violations. In such circumstances, 
uniformity will be achieved only as to cases subsequent thereto. 


In other words, uniformity is a desirable goal; but it is not an 
absolute requirement. A respondent has no inherent right to a 
sanction no more severe than that applied to others. See Hiller v. 
Securities and Exchange Commission, 429 F.2d 856, 858-859 
(C.A. 2); G. H. Miller & Companyv. United States, 260 F.2d 286, 
296 (C.A. 7), certiorari denied, 359 U.S. 907. As the Court held in 
Butzv. Glover Livestock Comm’n Co., 411 U.S. 182, 186: ‘“‘We 
read the Court of Appeals’ opinion to suggest that the sanction 
was ‘unwarranted in law’ because ‘uniformity of sanctions for 
similar violations’ is somehow mandated by the Act. We search in 
vain for that requirement in the statute.” 


An agency is free to reconsider sanctions previously imposed 
without prior notice. Communications Comm’n v. WOKO, 329 
U.S. 223, 228; Continental Broadcasting v. Federal Comm. 
Comm’n., 439 F.2d 580, 582-584 (C.A. D.C.); N.L.R.B. v. 
Majestic Weaving Co., 355 F.2d 854, 860 (C.A. 2); quoted with 
approval in Davis, Administrative Law Treatise (1970 Supp.), 
§ 17.08, p. 604. 


In Communications Comm’n v. WOKO, 329 U.S. 223, 228, the 
Court held: ‘‘Much is made in argument of the fact that decep- 
tions of this character have not been uncommon and it is claimed 
that they have not been dealt with so severely as in this case. * * * 
The mild measures to others and the apparently unannounced 
change of policy are considerations appropriate for the Com- 
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mission in determining whether its action in this case is too 
drastic, but we cannot say that the Commission is bound by 
anything that appears before us to deal with all cases at all times 
as it has dealt with some that seem comparable.” 


Similarly, in Butz v. Glover Livestock Comm’n Co., 411 U.S. 
182, 187, the Court held that the ‘‘employment of a sanction 
within the authority of an administrative agency is thus not 
rendered invalid in a particular case because it is more severe than 
sanctions imposed in other cases.” 


As I stated in In re Sy B. Gaiber & Co., Ruling on Recon- 
sideration, 31 Agriculture Decisions 843, 850 (1972): 


In any case in which the Judicial Officer determines that the sanctions 
previously imposed for similar violations are not adequate under present 
circumstances to effectuate the purposes of the regulatory program, a 
more severe sanction will be imposed in that case, rather than merely 
announcing that in future cases the sanction will be increased. An ad- 
ministrative agency is free to reconsider sanctions previously imposed 
without prior notice (see In re Louis Romoff, 31 Agriculture Decisions 158, 
186, and cases cited therein), and such practice will be routinely followed. 
Persons who intentionally violate a regulatory program are not playing a 
game under which they are entitled to consider the sanctions previously 
imposed for similar violations and determine whether they want to run the 
risk of detection and the imposition of such a sanction. They run the 
distinct risk that a more severe sanction will be imposed against them. 


To conclude this extended discussion as to the Department’s 
sanction policy, Congress has determined that there is a need for 
Federal regulation of the agricultural marketing system. To 
achieve the Congressional purposes with respect to the various 
remedial statutes administered by the Department, severe 
sanctions must be imposed for serious violations. We have no 
reasonable alternative. ‘“For whatever our opinion may be on the 
question of free versus controlled economy, there is no denying 
that ineffective regulation is the worst arrangement of them 
a? 


44. Andenaes, ‘‘General Prevention — Illusion or Reality?,’’ 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 184. 
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(No. 16,017) 


In re Harotp Gotpstein. CEA Docket No. 208. Decided Sep- 
tember 26, 1974. 


Branch office manager of futures commission merchant — unauthorized 
establishment of additional bank account — Customers’ funds — commin- 
gling of and conversion to own use — Sanction 


Where respondent, in his capacity as branch office manager of a futures com- 
mission merchant had control over customers’ accounts, wilfully violated 
the Act and regulations by commingling customers’ funds with his own 
and converting such funds to his own use, respondent is ordered to cease 
and desist from such violations. Respondent is denied trading privileges on 
any contract market for a period of 20 years, as stated in the Order herein. 


Darrold A. Dandy, for complainant. 
Walter Klein, Los Angeles, Cal., for respondent. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1), hereafter sometimes referred to 
as the Act, instituted by a Complaint and Notice of Hearing 
issued by an Assistant Secretary of Agriculture and filed on 
February 27, 1973. 


The complaint charges that the respondent, while manager of 
the Fort Lauderdale office of the Siegel Trading Company, Inc. 
converted to his own use customers’ funds in wilful violation of 
Section 4b, 4d, and 9 of the Commodity Exchange Act, as 
amended (7 U.S.C. 6b, 6d and 13) and Section 1.20 of the 
regulations thereunder (17 C.F.R. 1.20). In his answer, respond- 
ent denies the allegations of the complaint and states that he had 
no control over the customers’ accounts in question, that before 
the funds allegedly were misused he had been transferred from the 
Fort Lauderdale office of the Siegel Trading Company, Inc., and 
that the secretary in charge of deposits for the Siegel Trading 
Company, Inc., inadvertently deposited the funds in question to 
incorrect accounts but that the error was corrected and proper 
credit was given within several days thereafter. 


An oral hearing was held in Los Angeles, California on August 
22-23, 1973, before Harry S. McAlpin, Administrative Law 
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Judge. The complainant was represented by Darrold A. Dandy 
and Earl L. Saunders, Office of the General Counsel, United 
States Department of Agriculture. Respondent was represented 
by Walter Klein, Attorney at Law, Levy, Van Bourg & Hackler, 
Los Angeles, California. Ten witnesses testified and twenty-two 
exhibits were introduced for the complainant. Respondent 
testified in his own behalf. 


At a prehearing conference held the day before the oral hearing, 
it was agreed by the parties that the principal issue in this 
proceeding is whether the respondent made personal use of his 
customer’s funds. The specific questions were whether he was 
manager of Siegel Trading Company, Inc. in Florida at the times 
involved and whether the monies involved were put through the 
wrong accounts through error which error was corrected and 
proper credit given several days later. It was stipulated by the 
parties that the respondent signed the contract with Siegel 
Trading Company, Inc., and further that the signature of the 
respondent on checks and other documents among the exhibits 
are his genuine signature. 


FINDINGS OF FACT 


After careful consideration of the entire record, including the 
proposed finding of fact, conclusion and arguments of the parties, 
and based upon that evidence determined to be most creditable 
and persuasive, and upon the admissions and stipulations of the 
parties, the reasonable inferences drawn therefrom, and the 
pertinent and applicable law, we make the specific findings of fact 
below. It will be noted that these findings confirm and adopt the 
substance of the findings proposed by the complainant, which we 
find to be compatible with our own and supported by the record. 


1. Siegel Trading Company, Inc., (hereinafter referred to as 
Siegel), is now and was at all times material herein a registered 
futures commission merchant under the Commodity Exchange 
Act, with its home office located in Chicago, Illinois, and 
maintaining various branch offices including an office in Fort 
Lauderdale, Florida and one in Los Angeles, California. 


2. In December 1970, the respondent, Harold Goldstein, 
(hereinafter referred to as the respondent) entered into an 
agreement with Siegel to manage its Fort Lauderdale branch 
office and did manage such office from on or about February 1, 
1971 until discharged by Siegel on or about June 16, 1971. 
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Pursuant to such agreement the respondent was personally 
obligated to pay all costs of operating the branch office in Fort 
Lauderdale, including the rent, telephone, secretarial help, 
postage, market price quoting machine, sales personnel, ad- 
vertising, and all other expenses of operating the branch office. 


3. Prior to January 1, 1971, and at all times material herein, 
Siegel maintained a customer’s segregated funds bank account at 
the Coral Ridge National Bank in Fort Lauderdale, Florida 
pursuant to Section 4d of the Commodity Exchange Act (7 U.S.C. 
6d) with Joseph Siegel, individually, or Robert O’Grady and 
Alvin Winograd as cosigners, being the only persons authorized 
to make withdrawals therefrom. Siegel has never authorized nor 
established any other bank account in conjunction with its Fort 
Lauderdale branch office. 


4. Despite the lack of such authorization, the respondent 
established the following additional bank accounts at the Coral 
Ridge National Bank in Fort Lauderdale, Florida: 


Account Date Authorized 
Name Established Signature (s) 

(a) Goldstein, Harold January 20, 1971 Harold Goldstein 

d/b/a TRADERS Associates 

(b) Goldstein, Harold January 20, 1971 Harold Goldstein or 

or Mrs. Harold Mrs. Harold Goldstein 

(c) Data Trends, Inc. February 5, 1971 Harold Goldstein or 
Roland Samuelson 

(d) Samstein, Inc. March 19, 1971 Harold Goldstein or 
Roland Samuelson 

(e) Samstein, Inc. March 25, 1971 Harold Goldstein or 

d/b/a Siegel Trading Roland Samuelson 

Co. of Ft. Lauderdale 


Respondent established ‘‘Samstein, Inc., d/b/a Siegel Trading 
Company of Fort Lauderdale’’ to pay the operating expenses of 
the Fort Lauderdale branch office of Siegel Trading Company, 
Inc. 


5. On or about June 4, 1971, Richard T. Price contacted Joseph 
J. Tedesco, account executive employed by the respondent in 
Siegel’s Fort Lauderdale office for the purpose of opening an 
account to trade in regulated commodities. While the respondent 
was present in the office, Mr. Price deposited $1,000 in cash as 
initial margin for his account and was given a receipt 
acknowledging his deposit with Siegel Trading Company, Inc. 
Mr. Price’s $1,000 initial margin was deposited into ‘“Traders 
Associates” bank account at the Coral Ridge National Bank on 
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June 4, 1971, instead of being deposited in Siegel’s segregated 
bank account at the same bank. No deposits were made into the 
“Traders Associates’”’ account at the Coral Ridge National Bank 
following the June 4, 1971 deposit of Mr. Price’s $1,000 and the 
respondent subsequently drew checks on this account to pay 
commissions owed to various individuals and to deposit funds in 
‘“‘Samstein, Inc.”” account with the Brokerage firm of Fenton- 
Levine. Fenton-Levine is a west coast commodity firm dealing in 
non-regulated commodities. Although Mr. Price began trading 
within a week after opening his account with Siegel, such account 
had not been credited with his initial $1,000 deposit. On June 14, 
1971 the respondent drew check no. 175 on the ‘Traders 
Associates”’ account for $1,000 made payable to Siegel Trading 
Company, Inc. to credit Mr. Price’s account; however, such check 
was returned by the bank for insufficient funds in that account. 
Siegel, who had credited Prices’ regulated commodity account 
June 25, 1971 with $1,000 for ‘‘Florida deposit 622’’ and charged 
it July 2, 1971 with $1,000 for ‘‘Florida check returned NSF 623”’ 
allowed trading without further margin in the account until 
September 2, 1971, at which time they closed out Mr. Price’s 
existing trades and notified him by telegram of this action ‘“‘due to 
lack of margin’. On September 3, 1971, Mr. Price contacted Mr. 
Tedesco to gain further clarification as to why his account had 
insufficient margin. Mr. Tedesco informed Mr. Price that “Mr. 
Goldstein as manager of the office had taken responsibility upon 
himself for the deposit of (Price’s) money from the secretary who 
normally does that sort of thing and that he had taken the money 
and gone to California.’’ Finally on December 23, 1971 on the 
advice of counsel Siegel credited Mr. Price’s regulated commodity 
account with $1,000. 


6. In mid-April 1971, Mr. LeRoy V. Peart attended a com- 
modity trading seminar at Siegel’s Los Angeles office at which 
time he met Mr. Harold Goldstein and Mr. Roland Samuelson. At 
the time of this seminar or shortly thereafter, Mr. Peart decided 
to reactivate his account by sending a check to Siegel’s Los 
Angeles office. The check in question was his personal check No. 
452 dated April 12, 1971, for $1,500 made payable to the order of 
“The Siegel Trading Co.” Mr. Peart testified that he never in- © 
tended to engage in any limited partnership but eventually 
decided to permit Roland Samuelson and Harold Goldstein to 
manage his account under a ‘‘managed account”’ and signed a 
power of attorney authorizing Samuelson to execute trades in his 
account. Further, on April 21, 1971, Peart made out his personal 
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check No. 461 payable to the order of ‘“‘The Siegel Trading Co.”’ 
for $8,500, thus completing the minimum deposit of $10,000 
required for a managed account. Mr. Peart testified that when he 
received his April 19, 1971 monthly statement from Siegel, he 
noted that his account had not been credited with his initial 
$1,500 margin deposit despite the fact that he had received the 
cancelled check. Examination of Mr. Peart’s account disclosed 
that $8,500 was credited to his regulated commodity account on 
April 28, 1971, but no $1,500 item was credited to his account 
until May 19, 1971. The $1,500 credit in the Peart account on May 
19, 1971 was based upon a check dated May 17, 1971, drawn on 
the ‘‘Samstein, Inc.,”’ account at the Coral Ridge National Bank, 
Fort Lauderdale, Florida, by Harold Goldstein. This check was 
returned ‘““NSF”’ and Mr. Peart’s account was debited for $1,500. 
Finally, on June 16, 1971, on advice of counsel, Siegel credited 
Mr. Peart’s regulated commodity account for $1,500 and charged 
a like amount to Goldstein’s commission account. 


7. Mr. Richard E. Hoyenga attended a seminar conducted by 
Key Commodities in late April or early May of 1971, where he 
opened an account with Siegel for the purpose of trading in 
regulated commodities. Mr. Hoyenga testified that he opened this 
account with Siegel because Key Commodities was in the process 
of getting organized and was not able to handle the trades in his 
account; therefore, the actual transactions were to be handled 
through Siegel. A short time after this seminar, Mr. Hoyenga 
gave a $2,000 cashiers check dated April 5, 1971, to a represen- 
tative of Key Commodities payable to “Siegel Trading Co.’’. Mr. 
Hoyenga testified that he did not receive a statement from Siegel 
indicating that his account had been credited with $2,000. In a 
letter written to Siegel’s Chicago office, Mr. Hoyenga stated that 
on April 5, 1971, he had sent Siegel a check which had been cashed 
but had not been credited to his regulated commodity account at 
Siegel. Examination of Mr. Hoyenga’s regulated commodity 
account discloses a credit and a debit of his $2,000 margin on June 
9, and June 8, 1971, respectively for the deposit and the return of 
his $2,000 margin. The credit was made to Mr. Hoyenga’s ac- 
count by Siegel on advice of counsel. In making the credit, Siegel 
debited Goldstein’s commission account. 


8. The respondent endorsed the commission checks issued to 
him by Siegel to be credited to the said customer’s accounts as 
reimbursement for the monies wrongfully withheld from said 
customer’s accounts. 
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9. The trades in commodities for future delivery entered into 
the accounts of Mr. Price, Mr. Peart and Mr. Hoyenga, if 
executed, could have been used for (a) hedging transactions in 
such commodities or the products or byproducts thereof, or (b) 
determining the price basis of transactions in interstate commerce 
in such commodities, or (c) delivering such commodities sold, 
shipped or received in interstate commerce for the fulfillment 
thereof. 


10. On April 20, 1971, both Peart’s check for $1,500 and 
Hoyenga’s check for $2,000 were included in a total deposit of 
$5,500 made to the “Siegel Trading Co. of Fort Lauderdale” bank 
account at the Coral Ridge National Bank in Fort Lauderdale, 
which was not the official and authorized Siegel Trading Co. 
account, resulting in a balance of $6,440.87 in that account. 
(Deposit slip was dated April 19, 1971.) The following day, April 
21, 1971, $5,000 was withdrawn from this account by Harold 
Goldstein and deposited into the ‘‘Samstein, Inc.’’ account with 
the same bank. The funds in both the ‘‘Siegel Trading Co. of Fort 
Lauderdale” account and the ‘‘Samstein Inc.’’ account were used 
to pay salaries and commissions and make other disbursements 
for which Harold Goldstein was personally liable. 


11. After receiving a letter and copy of his check from Mr. 
Hoyenga, the Assistant Comptroller of Siegel’s home office in 
Chicago noted that Hoyenga’s check was deposited in the ‘‘Siegel 
Trading Co. of Fort Lauderdale”’ account at Coral Ridge National 
Bank. Since Siegel did not maintain such an account nor did it 
authorize any such account for the deposit of customer’s margin 
in conjunction with its Fort Lauderdale office the companys’ 
comptroller called the bank and learned that the signatures 
required for this account were those of the respondent and Roland 
Samuelson. During his investigation the Comptroller was told by 
Roland Samuelson that he was unaware of whose funds were 
deposited into this account and that the respondent made all of 
the deposits and that he, Samuelson, knew nothing about 
customer’s money. 


CONCLUSIONS 


Based on the above findings of fact, we conclude that the 
respondent was the manager of Siegel Trading Company in Fort 
Lauderdale, Florida at the times herein involved; that the monies 
of customers herein involved were not put into the wrong accounts 
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by error, but were wilfully and knowingly commingled by the 
respondent with funds of his own, and were misused and con- 
verted by him to his own use to pay obligations for which he was 
personally responsible; all of which represent a wilful violation of 
Sections 4b, 4d and 9 of the Act (7 U.S.C. 6b, 6d and 13) and of 
Section 1.20 of the regulations thereunder. 


Any proposed findings and/or conclusions of the parties which 
are not adopted or covered herein are hereby denied, based on the 
evidence of record. 


Because of the serious nature, as attested by complainant’s 
witnesses, of the respondent’s wilful violations, we conclude that 
the purposes of the Commodity Exchange Act will properly be 
effectuated by issuing the order recommended by the com- 
plainant. 


ORDER 


1. Effective immediately upon the date this decision becomes 
final, the respondent, Harold Goldstein, shall cease and desist 
from: 


(a) cheating and defrauding or attempting to cheat or 
defraud any person in connection with any order to make, or the 
making of any contract of sale of any commodity for future 
delivery, made, or to be made, on or subject to the rules of any 
contract market, for or on behalf of any other persons; 


(b) failing to treat and deal with customer’s funds as 
belonging to such customers as required by Section 4d of the 
Commodity Exchange Act (7 U.S.C. 6d) and the regulations 
thereunder, including but not limited to Section 1.20 of such 
regulations (17 C.F.R. § 1.20); 


(c) failing to hold customer’s funds in segregated accounts 
as required by Section 4d of the Commodity Exchange Act (7 
U.S.C. 6d) and the regulations thereunder; 


(d) embezzling, stealing, purloining, or with criminal 
intent converting to his own use or the use of another, any money, 
securities, or property which was received by the respondent to 
margin, guarantee or secure the trades or contracts of any person 
or accruing to such person as the result of such trades or con- 
tracts. 


2. The respondent, Harold Goldstein, is prohibited from 
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trading on or subject to the rules of any contract market for a 
period of twenty (20) years and contract markets shall refuse all 
trading privileges to him during this period, such prohibition and 
refusal to apply to all trading being done and all positions held by 
him directly or indirectly. Such denial of trading privileges shall 
become effective on the 30th day after this order becomes final.* 


This is an initial decision which will become final without 
further proceeding in 35 days after service hereof unless appealed 
by either party within 30 days as provided in the Rules of Practice 
as Amended (17 C.F.R. § 0.16 and 0.18). 


(No. 16,018) 


In re INTERNATIONAL ComMMODITIES CoRPORATION and RIcHARD B. 
Orrens. CEA Docket No. 227. Decided September 26, 1974. 


Floor broker and futures commission merchant — Financial requirements — 
failure to meet — Reports and records — failure to prepare and to keep in 
accordance with regulations — Sanctions 


Where respondents violated the Act and regulations in failing to meet the mini- 
mum financial requirements of the Act and in failing to prepare and to keep 
reports and records in accordance with the regulations, respondents are 
ordered to cease and desist from such violations. The individual respond- 
ent is suspended as a registrant under the Act for a period of 30 days. The 
corporate respondent is suspended as a registrant under the Act for a period 
of 60 days. 


Michael D. Weiner, for complainant. 
William B. Richards, Chicago, IIll., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act, referred to herein as ‘“‘the Act” (7 U.S.C. § 1 et 
seq.), instituted by a Complaint and Notice of Hearing, alleging 
that the respondent International Commodities Corporation was 
at all times material a registered futures commission merchant 


*The Decision and Order became final September 26, 1974. --Ed. 
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and that the respondent Richard B. Ottens was at all times 
material a registered floor broker under the Act and president and 
majority stockholder of respondent International Commodities 
Corporation. The Complaint charges that the respondents failed 
to meet the minimum financial requirements under section 4f of 
the Commodity Exchange Act. The Complaint further charges 
that the respondent failed to keep funds in segregated accounts 
sufficient to pay the equities due all regulated commodity 
customers. The Complaint further charges that respondents failed 
to prepare a written computation of its net worth and failéd in its 
obligations to keep ‘‘full, complete, and systematic records.”’ 
Such acts were alleged to have been willful and in violation of 
sections 4d, 4f, and 4g of the Act (7 U.S.C. 6d, 6f, and 6g) and 
sections 1.17, 1.20, and 1.35 of the regulations issued thereunder 
(17 CFR 1.17, 1.20, and 1.35). 


Prior to hearing the respondents agreed to a stipulation under 
section 0.4(b) of the Rules of Practice (17 CFR 0.4(b)) in which 
they (1) admit the facts hereunder as set forth in paragraphs 1 
through 8 of the Findings of Fact, (2) waive oral hearing on the 
charges in the Complaint and (3) consent to the entry, without 


further proceedings, of a Decision and Order containing the facts 
admitted in such stipulation as the Findings of Fact for the 
purposes of this proceeding only, conclusions of law based on such 
findings, and the Order contained herein. 


FINDINGS OF FACT 


1. Respondent International Commodities Corporation, an 
Illinois corporation with its principal place of business at 343 
South Dearborn, Chicago, Illinois 60604, is now, and was at all 
times material herein, a registered futures commission merchant 
under the Commodity Exchange Act, engaged in trading in 
commodities for future delivery. At all such times, respondent 
International Commodities Corporation held membership 
privileges on the MidAmerica Commodity Exchange, a duly 
designated contract market under the Commodity Exchange Act. 


2. Respondent Richard B. Ottens, an individual whose 
business address is the same as that of respondent International 
Commodities Corporation, is now, and was at all times material 
herein, president and majority stockholder of International 
Commodities Corporation and registered as a floor broker under 
the Commodity Exchange Act. At all such times, respondent 
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Ottens had responsibility for the operation and management of 
the corporate respondent. 


2 


3. As of October 31, 1973, respondent corporation was engaged 
in business as a registered futures commission merchant under 
the Commodity Exchange Act, notwithstanding that on that date 
it failed to meet the minimum financial requirements under 
section 4f of the Commodity Exchange Act (7 U.S.C. 6f) and 
section 1.17 of the regulations issued thereunder (17 CFR 1.17). 
As of October 31, 1973, respondent corporation lacked ap- 
proximately $173,300 of having sufficient capital to meet such 
financial requirements under the Commodity Exchange Act. 


4. At all times material herein, the respondents International 
Commodities Corporation and Richard B. Ottens were required to 
separately account for and segregate all money, securities, and 
property received to margin, guarantee, or secure the trades or 
contracts of commodity customers in accordance with the 
requirements of section 4d(2) of the Commodity Exchange Act (7 
U.S.C. 6d) and section 1.20 of the regulations issued thereunder 
(17 CFR 1.20). 


5. The segregation records of the respondent International 
Commodities Corporation disclose that the corporate respondent 
failed to keep funds in segregated accounts sufficient to pay the 
equities due all regulated commodity customers as follows: 


Amount of 
Date Undersegregation 

January 23, 1974 $29,666.32 
January 24, 1974 16,333.87 
January 25, 1974 46,416.42 
January 28, 1974 63,079.51 
January 29, 1974 66,707.17 
January 30, 1974 40,269.49 
January 31, 1974 38,827.42 
March 5, 1974 831.66 
March 6, 1974 51,222.38 
March 7, 1974 26,546.33 
March 8, 1974 20,289.78 
March 21, 1974 7,284.48 


6. An audit of respondent corporation’s records further 
disclosed that on February 28, 1974, respondent International 
Commodities Corporation failed, by $5,146.54, to keep funds in 
segregated accounts sufficient to pay the equities due all 
regulated commodity customers. 
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7. Under the regulations issued pursuant to the Commodity 
Exchange Act (17 CFR 1.10), the respondent corporation was 
obligated at all times material herein to prepare a written com- 
putation of its net worth at least once a month. Examination of 
records of the corporate respondent indicate that International 
Commodities Corporation failed to prepare such computations for 
the months of July, August, and September, 1973. 


8. Section 1.35 of the regulations issued pursuant to the 
Commodity Exchange Act (17 CFR 1.35) obligated the respond- 
ent corporation to keep ‘‘full, complete, and systematic records 
.. . Included among such records shall be all . . . ledgers.’’ An 
examination of the general ledger of International Commodities 
Corporation as of October 31, 1973, indicates a failure to 
systematically maintain such records, resulting in numerous 
errors causing the general ledger to be out of balance in excess of 
$60,000 as of October 31, 1978. 


CONCLUSIONS 


By reason of the facts set forth above, International Com- 
modities Corporation and Richard B. Ottens violated section 4f of 
the Commodity Exchange Act (7 U.S.C. 6f) and section 1.17 of 
the regulations issued thereunder (17 CFR 1.17) by failing to meet 
the minimum financial requirements of the Act. The respondents 
violated section 4d of the Commodity Exchange Act (7 U.S.C. 6d) 
and sections 1.20 of the regulations issued thereunder (17 CFR 
1.20) by failing to segregate funds sufficient to pay the equities 
due all regulated commodity customers on thirteen specified 
dates. Respondents violated section 1.10 of the regulations (17 
CFR 1.10) by failing to prepare a written computation of its net 
worth for the months of July, August, and September, 1973, and 
violated section 1.35 of the regulations (17 CFR 1.35) by failing to 
keep full, complete, and systematic records relating to its com- 
modities futures business. 


The complainant states that Administrative Officials of the 
Commodity Exchange Authority have carefully considered the 
stipulation submitted by the respondent. The Administrative 
Officials believe that the prompt entry of the proposed Order 
would constitute a satisfactory disposition of this case, serve the 
public interest, and effectuate the purposes of the Act. The 
complainant recommends, therefore, that the stipulation be 
accepted and the proposed Order be issued. 
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ORDER 


1. Effective on the date of service of this Order upon the 
respondent International Commodities Corporation and the 
respondent Richard B. Ottens, the respondents shall cease and 
desist from: 


(a) Engaging in business as a futures commission merchant 
within the meaning of the Commodity Exchange Act without 
meeting the financial requirements prescribed by section 4f of the 
Commodity Exchange Act (7 U.S.C. 6f) and section 1.17 of the 
regulations issued thereunder (17 CFR 1.17), and 


(b) Failing to keep funds in segregated accounts sufficient 
to pay the equities due all regulated commodity customers, and 


(c) Failing to prepare a written computation of its net worth 
at least once each month, and 


(d) Failing to keep full, complete, and systematic records as 
required by section 1.35 of the regulations promulgated under the 
Commodity Exchange Act (17 CFR 1.35). 


2. Effective upon the date of service of this Order, 


(a) The registration of respondent Ottens as floor broker is 
hereby suspended for a period of 30 days, and 


(b) Respondent Ottens is prohibited from trading on or 
subject to the rules of any contract market for a period of 30 days, 
and all contract markets shall refuse all trading privileges to the 
respondent during this period, such prohibition and refusal to 
apply to all trading done and all positions held by respondent 
Ottens, directly or indirectly. 


3. Effective upon the date of service of this Order, 


(a) The registration of respondent International Com- 
modities Corporation as futures commission merchant under the 
Commodity Exchange Act is hereby suspended for a period of 60 
days, and : 


(b) Respondent International Commodities Corporation is 
prohibited from trading on or subject to the rules of any contract 
market for a period of 60 days, and all contract markets shall 
refuse all trading privileges to the respondent during this period, 
such prohibition and refusal to apply to all trading done and all 
positions held by respondent International Commodities Cor- 
poration, directly or indirectly. 
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A copy of this Decision and Order shall be served on the 
respondents and on each contract market. 


(No. 16,019) 


In re My.es J. KerricAN. CEA Docket No. 209. Decided May 1, 
1974. 


Speculative trading — exceeding limits in, in corn futures — negligent actions 
— Sanction 


Where respondent, an experienced trader, acted negligently in exceeding the 
maximum daily trading limits in corn futures as found herein, respond- 
ent is ordered to cease and desist from such violations, and respondent is 
denied trading privileges on all contract markets for a period of 30 days. 


Darrold A. Dandy, for complainant. 
John J. Enright, Chicago, Ill., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C., Chapter 1), hereafter referred to as the 
“Act’’, which was instituted by a complaint issued by the 
Assistant Secretary of Agriculture on March 8, 1973. 


The complaint alleges that the respondent, Myles J. Kerrigan 
(a member of the Chicago Board of Trade, which is a duly 
designated contract market under the Act), on December 1, 1972, 
violated the speculative daily trading limits in corn futures fixed 
by the Commodity Exchange Commission (hereafter called the 
‘“‘Commission’’) by buying a total of 3,155,000 bushels and selling 
a total of 3,315,000 bushels on the Chicago Board of Trade. The 
complaint further alleges that all such transactions were 
speculative, were made for the account of respondent, and were in 
violation of section 4a of the Commodity Exchange Act (7 U.S.C. 
6a) and section 150.11 of the Orders of the Commission (17 C.F.R. 
150.11). 
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On March 23, 1973, respondent filed an answer to the complaint 
which admitted the jurisdictional allegations of the complaint and 
the December 1, 1972 trades in excess of the speculative daily 
trading limits in corn futures. Respondent’s answer further 
alleges that the instance complained of was an innocent error or 
mistake, that upon discovering the error he immediately ceased 
trading, and that he reported his trading accurately to the 
Commodity Exchange Authority without attempting to conceal 
the fact that his trading had exceeded the daily speculative 
trading limits for that day. 


Thereafter the complaint was amended on July 11, 1973 at the 
hearing to specifically add ‘‘willful” in paragraph V. Respondent 
denied the amended allegation. (Tr. pp. 5-10). 


An oral hearing was held before me on July 11 and 12, 1973, in 
Chicago, Illinois. On February 19, 1974 the record was sup- 
plemented through stipulation of the parties. The respondent was 
represented by John J. Enright, of the law firm of Arvey, Hodes, 
and Mantynband, Chicago, Illinois. Darrold A. Dandy and Earl 
L. Saunders, Office of the General Counsel, United States 
Department of Agriculture, Washington, D.C. appeared as 


counsel for complainant. 


FINDINGS OF FACT 


1. Myles J. Kerrigan, an individual whose address is Room 
2300, 141 West Jackson Blvd., Chicago, Illinois 60604, is now and 
was at all times material herein a member of the Board of Trade of 
the City of Chicago (hereafter called the Chicago Board of Trade). 
(Pleadings) 


2. The Chicago Board of Trade is now, and was at all times 
material herein, a duly designated contract market under the Act. 
(Pleadings) 


3. The transactions involved herein were in corn futures on or 
subject to the rules of the Chicago Board of Trade and all such 
transactions were speculative and made for the account of 
respondent. (Pleadings) 


4. On December 1, 1972, Myles J. Kerrigan violated the 
speculative daily trading limits in corn futures fixed by the 
Commission (3,000,000 bushels) by buying a total of 3,155,000 
bushels and selling a total of 3,315,000 bushels on the Chicago 
Board of Trade. (Pleadings, Exhibits CX-1, CX-2, CX-3, Hearing 
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transcript pages [hereinafter designated Tr.] 16-49, 240A-240). 


5. On December 4 and 6, 1972, Myles J. Kerrigan filed with the 
Commodity Exchange Authority reports on CEA Form 203, 
covering his transactions in corn futures on the Chicago Board of 
Trade for December 1, 1972. Such reports show that the respond- 
ent exceeded the daily speculative trading limits established by 
the Commission. (Exhibit CX-1, CX-2, Tr. 17-30). 


6. On December 1, 1972, the respondent, knew and at all times 
was aware that the maximum amount which any person may buy 
and the maximum amount which any person may sell, of corn, 
during any one business day, as set by the Commission, was 
3,000,000 bushels in all futures combined. (Tr. 260). 


7. According to the respondent, he routinely keeps a running 
tally of his trading volume by transferring the totals (buy and 
sell) from his trading cards to a blank trading card which he keeps 
in his hand. On such blank trading card he accumulates the totals 
from the day’s trading cards as he completes them and adds them 
to his running total. (Respondent’s Answer, RX-1, RX-2, 226- 
240). 


8. Respondent’s trading cards are picked up periodically 
during the course of the day and carried to the offices of O’Connor 
Grain Co. for the purposes of entering his trades on the books and 
clearing them. Respondent retains his trading card showing his 
running total. (Respondent’s Answer, Tr. 217-219, 223-225). 


9. After being picked up on the floor of the exchange, the 
respondent’s trading cards and those of several other traders are 
numbered by a clerk of O’Connor Grain Co., starting with the 
number ‘1’? and continuing consecutively to the end of the 
trading session regardless of whose trading cards they are. The 
earliest trading cards picked up get numbered first and the latter 
numbered with higher numbers. (Tr. 46-47, 217-219, 223-225). 


10. The respondent testified that he became suspicious that his 
running tally of trading volume was lower than his actual trading 
volume at about 11:45 or 11:50, but before 12:00 noon. When he 
became suspicious that his running total of trading volume was in 
error, he telephoned O’Connor Grain Co., from the floor of the 
Exchange and said, “I think I’m getting close to the limit and I 
lost my count.’”’ He then asked for his totals (bought and sold) 
from the trading cards which he had already turned in to 
O’Connor Grain Company at approximately 11:30 a.m. (Respond- 
ent’s Answer, Tr. 240-241, 266). 





MYLES J. KERRIGAN 1245 
Cite as 33 A.D. 1242 


11. Examination and verification of trades shown on Mr. 
Kerrigan’s trading card number 90 indicate that respondent’s last 
trade in corn on December 1, 1972, took place between 12:02:20 
and 12:03:00 (Tr. 61-62, Stipulation). 


12. The volume of trading in corn futures on the Chicago Board 
of Trade on Friday, December 1, 1972, was 99,690,000 bushels 
and 62,585,000 bushels on November 30, 1972. The average 
volume of trading in corn futures on the Chicago Board of Trade 
for the month of November was 49,482,000 bushels, with 
28,575,000 bushels being the lowest daily volume for the month, 
as reported on November 3, 1972, and the highest daily volume 
being 74,750,000 bushels as reported on November 16, 1972. The 
average daily volume of trading in corn futures on the Chicago 
Board of Trade for the month of December was 93,540,000 with 
the largest daily volume of 147,980,000 bushels being reported on 
December 11, 1972, and the lowest daily volume of 24,165,000 
bushels being reported on December 26, 1972. (Exhibits CX-21, 
22; Tr. pp. 240, 294-300). 


13. On April 28, 1965, the Chicago office of the Commodity 
Exchange Authority, sent a letter to respondent confirming a 
prior telephone conversation informing the respondent that he 
had exceeded the 2,000,000 bushel speculative daily trading limit 
in all soybean futures combined on the Chicago Board of Trade on 
April 26, 1965, as revealed by respondent’s 203 report. This letter 
also called to respondent’s attention the section of the Order of the 
Commission which established for soybeans a speculative daily 
trading limit of 2,000,000 bushels. Also attached to such letter 
was a copy of a guide sheet: “‘Speculative Limits on Trading and 
Positions Under the Commodity Exchange Act.’’ The purpose of 
the April 28, 1965, letter was to apprise the respondent of the 
daily speculative trading limits so that he could avoid any future 
incidents of exceeding the speculative limits established by the 
Commission. (Exhibit CX-8, Tr. 94-97). 


14. On June 19, 1969, a complaint and notice of hearing was 
issued in CEA Docket No. 162, charging among other things, that 
respondent exceeded the daily speculative trading limits in corn 
futures on five separate days in June and July, 1966, and that he 
further attempted and did, for a period of time, conceal such 
violations by filing false reports with the Commodity Exchange 
Authority and by having another trader enter a portion of his 
trades on that other trader’s trading cards. On September 19, 
1969, respondent filed an Answer to the above charges in which 
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he admitted that he did exceed the daily speculative trading limits 
as charged in the complaint. An oral hearing was conducted in the 
matter on October 15, 1969 and.thereafter on October 17, 1969 
respondent filed a stipulation in which he admitted jurisdiction, 
factual allegations (for purposes of that proceeding) and con- 
sented to the entry of the order. On October 23, 1969 an order was 
issued by the Judicial Officer (28 A.D. 1239) suspending the 
registration of respondent as a floor broker for a period of 30 days 
and denying trading privileges to him for a like period of time. 
(Exhibit CX-7) 


15. On March 3, 1967, respondent filed with the Commodity 
Exchange Authority a report on CEA Form 203 covering his 
transactions in corn futures on the Chicago Board of Trade for 
March 2, 1967, which shows that the respondent exceeded the 
daily speculative trading limits established by the Commission. 
Respondent further acknowledged such transactions in a letter 
dated March 3, 1967. Respondent was apprised of the daily 
speculative trading limits so that he could avoid any future in- 
stances of exceeding the speculative limits established by the 
Commission. (Exhibits CX-7, CX-9, CX-12, Tr. 103-109). 


16. On April 5, 1968 and January 13, 1969, respondent filed with 
the Commodity Exchange Authority reports on CEA Form 203 
covering his transactions in corn futures on the Chicago Board of 
Trade for April 4, 1968 and January 10, 1969, which state that the 
respondent exceeded the daily trading limits established by the 
Commission. Such violations were not drawn to respondent’s 
attention because the matter covered in CEA Docket No. 162 had 
not been concluded at the time of these violations and because it is 
a policy of the Commodity Exchange Authority not to contact the 
individual trader under these circumstances. (Exhibit CX-10, CX- 
11, Tr. 103-109). 


CONCLUSIONS 


Respondent, as alleged in the complaint and as admitted in his 
answer, exceeded the speculative daily trading limits in corn 
futures fixed by the Commission by buying a total of 3,155,000 
bushels and selling a total of 3,315,000 bushels in violation of 
section 4a of the Act (7 U.S.C. 6a) and section 150.11 of the orders 
of the Commission. (17 C.F.R. 150.11) 


Section 4a of the Act reads in part as follows: 
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(1) Excessive speculation in any commodity under contracts of sale of 
such commodity for future delivery made on or subject to the rules of 
contract markets causing sudden or unreasonable fluctuations or un- 
warranted changes in the price of such commodity, is an undue and un- 
necessary burden on interstate commerce in such commodity. For the 
purpose of diminishing, eliminating, or preventing such burden, the 
Commission shall, from time to time, after due notice and opportunity for 
hearing, by order, proclaim and fix such limits on the amount of trading 
which may be done or positions which may be held by any person under 
contracts of sale of such commodity for future delivery on or subject to the 
rules of any contract market as the Commission finds are necessary to 
diminish, eliminate, or prevent such burden ... Nothing in this section 
shall be construed to prohibit the Commission from fixing.....different 
limits for purposes of subparagraphs 2(A) and (B) of this section, or from 
exempting transactions normally known to the trade as ‘“‘spreads”’ or 
‘“‘straddles”’ or from fixing limits applying to such transactions or positions 
from limits fixed for other transactions or positions. 


(2) The Commission shall in such order fix a reasonable time (not to 
exceed ten days) after the order’s promulgation; after which, and until 
such order is suspended, modified, or revoked, it shall be unlawful for any 
person -- 


(A) directly or indirectly to buy or sell, or agree to buy or sell, 
under contracts of sale of such commodity for future delivery on or 
subject to the rules of the contract market or markets to which the 
order applies, any amount of such commodity during any one 
business day in excess of any trading limit fixed for one business day 
by the Commission in such order for or with respect to such com- 
modity; .. .* 


Pursuant to such authority the Commission has issued section 
150.11 which establishes daily trading limits in corn for future 
delivery. (17 C.F.R. 150.11) This section provides in pertinent 
part that: 


(B) Daily trading limit. The limit on the maximum amount which 
any person may buy, and on the maximum amount which any person 
may sell, of corn, on or subject to the rules of any one contract 
market during any one business day is 3,000,000 bushels in any one 
future or in all futures combined.* 


The principle issue in this proceeding is whether the trading 
limit violation of section 4a of the Act and section 150.11 of the 
orders of the Commission was a simple mistake as respondent 
contends or whether the violation was willful as complainant 


*This section of the Act was construed by the Court in: Corn Products Refining 
Co. v. Benson, 232 F.2d 554, 560 (C.A. 2, 1956). 


*Prior to June 26, 1971, the daily speculative trading limits in corn futures was 
2,000,000 bushels. 
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contends. The decisive facts in this proceeding are not in dispute 
and resolution of the issue boils down to this: Respondent shortly 
before noon on December 1, 1972 suspected that he was close to or 
over the trading limits. In spite of such suspicion he nevertheless 
executed his last trade between 12:02 and 12:03 p.m. This action 
by respondent was not a mistake but instead was a careless 
disregard of the statutory requirements. See: In re David G. 
Henner, 30 A.D. 1151, 1161-1162, 1261-1262; In re Economou and 
Economou & Co., 32 A.D. 14, 98-99, Appeal pending; and Butz v. 
Glover Livestock Comm’m Co., 411 U.S. 182, 187 FN.5. 


The findings of fact demonstrate that the respondent was well 
informed of the daily speculative limits established for trading in 
corn. The daily speculative trading limits had been repeatedly 
drawn to his attention; first in April of 1965, then in March of 
1967, and more forcefully in the proceeding in CEA Docket No. 
162. 


Respondent is an experienced trader, and the inference is 
inescapable that he acted negligently or with careless disregard of 
the maximum daily trading limits by purchasing a total of 
3,155,000 bushels and selling a total of 3,315,000 bushels in corn 
futures on December 1, 1972 after he became suspicious that his 
running tally of his trading volume was lower than his actual 
trading volume. 


Complainant’s reply brief contends further (footnote 1) that a 
legal conclusion concerning willfulness is not necessary to support 
the relief sought by complainant. Complainant states that the 
provisions of the Administrative Procedure Act (5 U.S.C. 558(c)) 
and section 0.3(c) of the Rules of Practice under the Act (17 
C.F.R. 0.3(c)) do not apply to an order denying trading privileges 
to a person who is not registered under the Act. Since respondent 
was not a registered floor broker on December 1, 1972 (footnote 9, 
reply brief) this contention has merit in the light of the Judicial 
Officer’s holding in Economou, supra at page 131, and in In re 
George Rex Andrews, 32 A.D. 553, 583. 


II 


It is believed that the sanction imposed herein, although dif- 
ferent from that sought by complainant, is appropriate con- 
sidering the facts in this case, the testimony reflecting the ex- 
pertise of the Agency, and the guidelines set forth by the Judicial 
Officer in several recent decisions. 


Based on the record evidence we would impose the following 
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sanction: (1) An order to cease and desist, and (2) A thirty-day 
denial of trading privileges. 


We consider this sanction appropriate for several reasons. First 
it appears from the record evidence that respondent’s action, 
although negligent, was not deliberate. (Tr. 63-64, 88). In adding 
the total trades appearing at the bottom of trading cards con- 
tained in Exhibit CX-3, it appears that respondent traded in 
excess of the limits at a point in time immediately after cards 1 
through 11 were picked up by a member of respondent’s office (Tr. 
p. 224). The total trades per cards 1 through 11 indicate 2,915,000 
bushels bought, and 2,840,000 bushels sold. After these eleven 
cards were picked up respondent executed further trades on card 
46. At that point he was over the limits with total trades of 
3,010,000 bought and 3,050,000 sold. 


This we believe lends credence to respondent’s contention that 
he failed to fully record the trading card totals onto his blank tally 
card and lost count after the trading cards were picked up. 


Respondent testified that he exercised care in his trading 
practices since the prior consent order of October 1969* (which 
involved a cluster of violations, many of which were far more 
serious than the present violation), particularly in the use of the 
blank cards to reflect his daily total trades (Tr. pp. 228-229, 238- 
240, 245, 251-253). This we believe is supported by the three year 
time span in which respondent remained in compliance with the 
trading limits. 


Complainant introduced at the hearing a series of statistical 
reports (CX-13, 14, 15, 16; 17, 18) to show instances of violations 
of the daily speculative trading limits in corn futures. The reports 
indicate 18 instances where one or more violations were discovered 
and that four such violations involved respondent. In view of the 
large number of respondent’s previous violations it is doubtful 
that respondent’s record of violations (depending on how they are 
counted) will ever be equalled or exceeded by anyone else. 


The fact remains however that all of the four violations counted 
in the statistics are past violations which were considered by 
complainant, in the disposition of CEA Docket No. 162, and that 
respondent, thereafter remained in compliance with the trading 
limits until December 1, 1972. 


*CEA Docket No. 162 
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In particular the record discloses: that respondent is a floor 
trader (a spreader) who speculates for his own account, and whose 
presence in the market place provides market liquidity; that the 
main purpose of the trading limits is to reduce the availability of 
trading power to persons who by the very weight of their ac- 
cumulated transactions, affect the direction of prices for com- 
modity futures; that the ‘“‘spreader”’ is less likely to produce such 
an undesirable economic result; that respondent’s trades based 
upon an examination of CX-3 were characterized at the hearing as 
‘the lesser of the things we are trying to accomplish by limits”; 
and that respondent’s trading had less impact on the market 
prices than a sustained trade in one direction. (Tr. pp. 73, 144- 
147, 149, 221, 230-231). 


The record also shows that trading on December 1, 1972 was 
hectic. The volume of trades that day was 30 % more than that of 
the previous day (Tr. pp. 50, 54, 240, 263-264, Exhibits CX-21 
and 22). When trading is heavy and prices become erratic there 
tends to be a higher incidence of such violations (Tr. p. 130). 


Finally we are impressed by the fact that respondent stopped 
trading when he was informed of his overtrades and cooperated 


fully with the investigation of such violation. (Tr. pp. 47-51, 58, 
74, 243-244). 


We believe the sanction proposed herein to be consistent with 
the Judicial Officer’s decision in Jn re George Rex Andrews, 32 
A.D. 553. 


However, it must be recognized that the severity of the sanction must be 
measured by its impact on the particular respondent rather than by the 
number of months or years of the suspension order. A suspension order 
should be sufficiently long to serve as an effective deterrent to the 
respondent and to other potential violators, considering the impact of the 
suspension order on the particular respondent. 


V 


Another principle in determining the sanction to be imposed in a par- 
ticular case is that, in general, there should be a reasonable relationship 
between the sanction and the unlawful practices found to exist. In other 
words, the more serious the violation, the more severe should be the 
sanction. Even though punishment for the sake of punishment is not a 
relevant consideration in the field of administrative law, the principle of 
having a reasonable relationship between the violation and the sanction 
still has validity in a case of this nature. This is because in order to achieve 
the major Congressional purposes of the regulatory program, it is more 
important to deter serious violations than minor violations. Hence a severe 
sanction for a serious violation will have a greater deterrent effect than a 
milder sanction for a lesser violation, and thus will tend to effectuate the 
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major objectives of the regulatory program.” (32 A.D. at page 578-579). 
+ + 


“For the reason set forth above, where the violation is intentional, I 
believe in severity rather than lenity to deter future violations by the 
respondent and others.’’ (32 A.D. at page 583). 


+++ 


Considering the impact of respondent’s violation upon the 
regulatory program as disclosed by the record, as well as the 
impact of this recommended sanction upon respondent whose sole 
occupation involves commodity futures trading (Tr. pp. 221, 256- 
257), we believe the imposition of a cease and desist order and the 
30 day denial of trading privileges to be sufficiently effective to 
deter future violations by respondent and other potential 
violators. 


In conclusion we might add that this decision should not be 
construed as a quibble with the Agency on the propriety of 
sanctions to be imposed.* We believe that the full range of 
sanctions contained in Sections 6(b) and 6(c) of the Act (7 U.S.C. 
9 and 13b) should be utilized wherever appropriate. While we 


respect the Agency’s expertise in matters of this nature, we 
believe there exist in this proceeding mitigative factors which 
justify a sanction less stringent than that suggested by com- 
plainant. 


ORDER 


(1) The respondent, Myles J. Kerrigan, shall cease and desist 
from exceeding the trading and position limits fixed by the Orders 
of the Commodity Exchange Commission. 


(2) Respondent, Myles J. Kerrigan, is prohibited from trading 
on or subject to the rules of any contract market for a period of 
thirty (30) days, and all contract markets shall refuse trading 
privileges to the said respondent during this period. Such 


*It seems appropriate however in the light of language such as appears in In re J. 
A. Speight et al., P&S Docket No. 4686, page 49, FN 23 (Feb. 15, 1974). 


“In any case, the weight that I will give to the Administrative Law Judge’s 
determination as to the sanction will depend upon the extent to which it appears, 
either from the record or from his prior experience, that he was fully informed as 
to all of the “‘legislative,’’ background facts relevant to the particular type of 
violation involved in the case.’’ 
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prohibition and refusal shall apply to all trading done and 
positions held directly by the respondent, either for his own ac- 
count or as the agent or representative of any other person or 
firm, and also to all such trading done through, and all positions 
held indirectly by, persons or firms owned wholly or in substantial 
amount by the said respondent, or in any way subject to his 
direction or control, including but not limited to O’Connor Grain 
Company. 


(3) The cease and desist provisions of this order set forth in 
paragraph 1, above, shall become effective on the date this 
decision and order becomes final. The period of the prohibition of 
trading and denial of trading privileges to the Respondent set 
forth in paragraph 2, above, shall become effective on the thirtieth 
day after the date this decision and order becomes final.* 


(4) Pursuant to the amended Rules of Practice governing 
proceedings under the Commodity Exchange Act, this decision 
and order becomes final without further procedure thirty-five (35) 
days after service hereof, unless appealed to the Secretary by a 
party to the proceeding within thirty (30) days after service, as 
provided in sections 0.16 and 0.18 of the amended Rules of 
Practice published in the Federal Register of August 20, 1973, (38 
F.R. 22381). 


(5) A copy of this decision and order shall be served on each of 
the parties and on each contract market. 


*The Decision and order became final May 1, 1974. --Ed. 





LIST OF DECISIONS REPORTED 
SEPTEMBER 1974 
AGRICULTURE DECISIONS 


Horse Protection Act 


Crowper, Dupe. HPA Docket No. 1. Consent order — 
Penalty 


JERNIGAN, W. B.and Steve Cortey. HPA Docket No. 4. 
Consent order — Penalty 


(No. 16,020) 


In re W. B. JerniGAN and Steve Cortey. HPA Docket No. 4. 
Decided September 18, 1974, as to Steve Corley. 


Consent order — Penalty 


Respondent Steve Corley has consented to the issuance of the order herein 
against him for violating the Act and regulations in the “‘soring”’ of forelegs 
of two horses as found herein, constituting cruel and inhumane treatment 
of said animals. This respondent is assessed a civil penalty of $625.00. 


Thomas E. Bundy, for complainant. 
Edward F. Gordon, Shelbyville, Tenn., for respondent Steve Corley. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is an administrative proceeding for the collection of a civil 
penalty under the Horse Protection Act of 1970 (15 U.S.C. 1821 et 
seq.), hereinafter referred to as the Act, and the regulations 
promulgated thereunder (9 CFR 11.1 et seq.), hereinafter referred 
to as the regulations, instituted by a complaint filed on January 4, 
1974, by the Administrator of the Animal and Plant Health 
Inspection Service. 


Respondent Steve Corley filed an amended answer on August 
29, 1974, in which he admits the jurisdictional allegations of the’ 
Complaint, neither admits nor denies the remaining allegations 
contained in the Complaint, and for the purposes of this 
proceeding and for such purposes only, consents to the issuance of 
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an order containing findings of fact, conclusions, and order 
assessing a civil penalty of $625, based upon the allegations set 
forth in the complaint pursuant to sections 12.6-2(a)(3) and 12.7 
of the Rules of Practice (9 CFR 12.6-2(a)(3) and 12.7). The 
complainant has recommended that such order be issued. 


FINDINGS OF FACT 


1. (a) W.B. Jernigan and Steve Corley, hereinafter referred to 
as the respondents, are individuals with their principal place of 
business located at Route 1, Box 22, Evans, Georgia 30809. 


(b) At all times material herein, respondent Jernigan was 
owner of the horses known as ‘“‘Black Widow” and ‘‘Louise’s 
Delight’” and respondent Corley was respondent Jernigan’s 
trainer of said horses. 


2. Respondents, on or about November 9, 1972, entered for the 
purpose of showing and showed the horse known as ‘Black 
Widow’”’ in the Sixteenth Annual Southern Championship Charity 
Horse Show, at Montgomery, Alabama, a horse show to which 
horses were moved in commerce. Said horse was ‘‘sored’’, as 


defined in the Act, by means of a cruel or inhumane method or 
device which would reasonably be expected to result in physical 
pain to said horse when walking, trotting, or otherwise moving, or 
to cause physical distress or inflammation to said horse and did 
cause the pasterns of both forelegs of said horse to be sensitive to 
touch and pressure, to be inflamed, to lose hair, and to ooze 


serum. 


3. Respondents, on or about November 7, 1972, entered for the 
purpose of showing and showed the horse known as ‘‘Louise’s 
Delight” in the Sixteenth Annual Southern Championship 
Charity Horse Show at Montgomery, Alabama, a horse show to 
which horses had been moved in commerce. Said horse was 
‘“‘sored”’, as defined in the Act, by means of a cruel or inhumane 
method or device which would reasonably be expected to result in 
physical pain to said horse when walking, trotting, or otherwise 
moving, or to cause physical distress or inflammation to said 
horse, and did cause the pasterns of both forelegs of said horse to 
be inflamed and sensitive, with old areas of inflammation con- 
taining serum and pus, and caused the skin on the medial, 
posterior, and lateral surfaces of said pasterns to be denuded. 
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CONCLUSIONS 


By reason of the facts set forth in findings of fact 2 and 3 herein, 
respondent Steve Corley has violated section 4 of the Act (7 
U.S.C. 1823) and section 11.2(a) of the regulations (9 CFR 
11.2(a)). 


Inasmuch as respondent Corley has consented to the issuance 
of the following order and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent Steve Corley is assessed a civil penalty of $625 
which shall be payable by certified check or money order to the 
Treasurer of the United States and forwarded to Thomas E. 
Bundy, United States Department of Agriculture, Office of the 
General Counsel, Room 1207, South Building, Washington, D.C. 
20250, on or before the thirtieth day after the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 16,021) 
In re DupE CrowpeEr. HPA Docket No. 1. Decided June 25, 1974. 


Consent order — Penalty 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in the cruel and inhumane treatment of 
an animal, the ‘‘soring’’ of forelegs of a horse, as found herein. Respond- 
ent is assessed a civil penalty of $200.00. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


This is an administrative action for the collection of a civil 
penalty under the Horse Protection Act of 1970 (15 U.S.C. 1821 et 
seq.), hereinafter referred to as the Act, and the regulations 
promulgated thereunder (9 CFR 11.1 et seq.), hereinafter referred 
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to as the regulations, instituted by a complaint filed on November 
8, 1973, by the Administrator of the Animal and Plant Health 
Inspection Service. Respondent has filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations contained in the 
complaint, and for the purposes of this proceeding and for such 
purposes only, consents to the issuance of an order containing 
findings of fact, conclusions and order, assessing a civil penalty of 
$200, based upon the allegations set forth in the complaint. The 
complainant has recommended that said order be issued. 


FINDINGS OF FACT 


1. (a) Dude Crowder, hereinafter referred to as the respondent, 
is an individual with his principal place of business located at 
Route 2, Unionville Highway, Shelbyville, Tennessee 37160. 


(b) Respondent, at all times material herein, was the trainer 
of, and had full custody and control over, a horse known as 
“Delight’s Brigade’ owned by W. M. Brooks, Waynesboro, 
Georgia. 


2. Respondent, on or about September 23, 1972, did enter for 
the purpose of showing and showed the horse known as “Delight’s 
Brigade” in Class No. 12 as Entry No. 518 of the Fifth Annual All 
Walking Horse Show at Stevenson, Alabama, a horse show to 
which horses were moved in commerce. Said horse was “‘sored,”’ 
as defined in the Act, by means of a cruel or inhumane method or 
device, specifically, the use of leather bell boots on both forelegs 
of said horse that weighed in excess of sixteen (16) ounces and 
which would reasonably be expected to result in inflammation or 
physical pain to said horse when walking, trotting, or otherwise 
moving. 


CONCLUSIONS 


By reason of the facts contained in paragraph 2 herein, 
respondent has violated section 4(b) of the Act (15 U.S.C. 
1823(b)) and sections 11.2(a), 11.2(c) and 11.3(d)(3) of the 
regulations (9 CFR 11.2(a), 11.2(c), and 11.3(d)(3)). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order shall be issued. 
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ORDER 


Respondent is assessed a civil penalty of $200 which shall be 
payable by certified check or money order to the Treasurer of the 
United States and forwarded to Thomas E. Bundy, Office of the 
General Counsel, United States Department of Agriculture, 
Room 1207, South Building, Washington, D.C. 20250, within 
thirty days from the date this order becomes final. 


Copies hereof shall be served upon the parties and this order 
shall become final 30 days after service hereof upon the respond- 
ent unless the order is appealed pursuant to the rules of practice (9 
CFR 12.1 et seq.). 





LIST OF DECISIONS REPORTED 


SEPTEMBER 1974 
AGRICULTURE DECISIONS 


Laboratory Animal Welfare Act 
BreEpers, Inc. LAWA Docket No. 26. Consent order 


Hutt, Coratea. LAWA Docket No. 20. Order of dis- 
missal — license surrendered — business ceased 


Lixar, Ivan N. LAWA Docket No. 23. Consent order 


TRAVNICEK, RosBert and Betty TravniceEkK. LAWA 
Docket No. 25. Consent order 


(No. 16,022) 


In re Breepers, Inc. LAWA Docket No. 26. Decided September 
5, 1974. 


Consent order 


Respondent has consented to the issuance of the order herein against it for 
violations of the Act and regulations in failing to file its reports and make 
payment of fees in accordance with the regulations as found herein. Re- 
spondent is ordered to cease and desist from such violations. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), hereinafter referred to as the 
Act, instituted by a complaint filed on April 29, 1974, by the 
Administrator, Animal and Plant Health Inspection Service, 
United States Department of Agriculture, charging respondent 
with failure to pay the annual license fee and file the annual report 
prescribed by the regulations issued under the Act (9 CFR 1.1 et 
seq.), hereinafter referred to as the regulations. 


On May 28, 1974, respondent filed an amended answer in which 
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it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing, 
and for the purposes of this proceeding and for such purposes 
only, consents to the issuance of a specified order, containing 
findings of fact and conclusions based upon the allegations 
contained in the complaint. Complainant has recommended that 
the cease and desist provisions of the order consented to by 
respondent be issued. The order also provides for a suspension of 
respondent’s license as a dealer until such time as it pays all 
applicable annual fees and annual reports as required by the 
regulations. However, according to complainant such fees have 
now been paid and such reports have now been filed, and com- 
plainant does not recommend a suspension of respondent’s license 
as a dealer under the Act. 


FINDINGS OF FACT 


1. (a) Breeders, Inc., hereinafter referred to as the respondent, 
is a corporation whose principal place of business is located at 
R.R.#1, Box 207, West Farmington, Ohio 44491. 


(b) The respondent, at all times material herein, was: 


(1) Licensed as a dealer under the Act and the 
regulations by the Secretary of Agriculture, and classified as an 
‘““A”’ dealer under the regulations. 


(2) Engaged in the business of breeding and raising 
dogs for resale purposes in commerce. 


(3) Managed and controlled by Simon L. Cohen, its 
president and treasurer. 


(c) At the time of licensing under the Act, the respondent 
was apprised of the provisions of the Act and the regulations and 
standards thereunder, and agreed in writing to comply with their 
provisions. 


2. Respondent failed to pay the annual license fee prescribed by 
section 2.6 of the regulations on or before May 23, 1973, the 
anniversary date of its license. Said fee was not paid by respond- 
ent as of the date of the issuance of the Complaint in this matter. 


3. Respondent failed to file an annual report as prescribed by 
sections 2.7(a) and (b) of the regulations within 30 days prior to 
May 23, 1973, the anniversary date of its license. Said report was 
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not filed by respondent as of the date of the issuance of the 
Complaint in this matter. 


CONCLUSIONS 


By reason of the facts contained in finding of facts 1 and 2 
herein, the respondent has wilfully violated section 2.6 of the 
regulations (9 CFR 2.6). 


By reason of the facts contained in finding of facts 1 and 3 
herein, respondent has wilfully violated sections 2.7(a) and (b) of 
the regulations (9 CFR 2.7(a) and (b)). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, suc- 
cessors, and assigns directly or indirectly through any corporate 
or other device, shall cease and desist from: 


1. Failing to pay the annual license fee for a dealer under the 
Act as required by the regulations. 


2. Failing to file an annual report with the Veterinarian in 
Charge within 30 days prior to the anniversary date of respond- 
ent’s license as a dealer under the Act as prescribed by the 
regulations. 


Such order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon 
which service is made upon the respondent. 


Copies hereof shall be served upon the parties. 


(No. 16,023) 


In re Ropert TRAvNICEK and Betty TravniceEkK. LAWA Docket 
No. 25. Decided September 13, 1974. 


Consent order 
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Respondents have consented to the issuance of a cease and desist order against 
them for violations of the Act and regulations in connection with their 
operations as a dealer under the Act, as found herein. Respondents are 
ordered to cease and desist from such violations. 


Thomas E. Bundy, for complainant. 
Respondents pro se. 


Decision by John A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), hereinafter referred to as the 
Act, instituted by a complaint filed on March 15, 1974, by the 
Administrator, Animal and Plant Health Inspection Service, 
United States Department of Agriculture, charging respondents 
with various violations of the Act and the regulations and stand- 
ards issued thereunder (9 CFR 1.1 et seq.), hereinafter referred to, 
respectively, as the regulations and standards. 


On August 20, 1974, respondents filed an amended answer in 
which they admit the jurisdictional allegations of the Complaint, 
neither admit nor deny the remaining allegations, waive oral 
hearing and for the purposes of this proceeding and for such 
purposes only, consent to the issuance of a specified order, 
containing findings of fact and conclusions based upon the 
allegations contained in the complaint pursuant to section 4.14 of 
the rules of practice under the Act (9 CFR 4.14). Complainant has 
recommended that the order consented to by the respondents be 
issued. 


FINDINGS OF FACT 


1. (a) Robert Travnicek and Betty Travnicek, hereinafter 
referred to as the respondents, are partners, doing business as 
Meadow Brook Kennels, with their principal place of business 
located at Route 1, Box 39, Dallas, South Dakota 57529. 


(b) The respondents are, and at all times material herein 
were: 


(1) engaged in the business of transporting and selling 
dogs, in commerce, for compensation or profit, for research or 
teaching purposes or for exhibition purposes or for use as pets. 
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(2) licensed as a dealer under the Act and the 
regulations by the Secretary of Agriculture and classified as a 
class ‘‘A’’ dealer under the regulations. 


(c) At the time of licensing under the Act the respondents 
were apprised of the provisions of the Act and the regulations and 
standards thereunder, and agreed in writing to comply with their 
provisions. 


2. Respondents, on or about June 21, 1973, and July 6, 1973, 
housed dogs at their premises located at Route 1, Box 39, Dallas, 
South Dakota, and in connection with such animals, violated the 
Act, the regulations and standards in the following respects: 


(a) Supplies of food were not stored in a facility which 
adequately protected such supplies against infestation or con- 
tamination by vermin. 


(b) Animal wastes were not removed from primary en- 
closures in which dogs were housed as often as necessary to 
prevent contamination of the dogs contained therein and reduce 
disease hazards and odors. 


(c) A suitable method was not provided to rapidly eliminate 
excess water from indoor and outdoor housing facilities con- 
taining dogs. 


(d) Indoor housing facilities for dogs were not adequately 
ventilated to provide for the health and comfort of the animals at 
all times. 


(e) An effective program for the control of rodents was not 
established and maintained. 


(f) Potable water was not accessible at all times to dogs, nor 
were potable liquids offered to such dogs at least twice daily for 
periods of at least one hour. 


(g) Primary enclosures housing dogs were not sanitized 
often enough to prevent an accumulation of debris or excreta, or a 
disease hazard. 


(h) Selling and removing dogs from respondents’ premises 
for delivery, affecting commerce, without such animals being 
identified by official tags, plastic type collars, or distinctive and 
permanent tatoo markings, as prescribed in the regulations. 


(i) Records concerning the sale, transportation, and 
identification of animals were not being made and retained as 
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specified by the Act and the regulations. 


(j) Respondents’ premises were not kept clean and in good 
repair in order to protect the animals from injury and to facilitate 
the prescribed husbandry practices set forth in the standards. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1 and 2 
herein, the respondents have violated sections 10 and 11 of the 
Act (7 U.S.C. 2140 and 2141), and sections 2.50(a), 2.75, and 
2.100 of the regulations (9 CFR 2.50(a), 2.75, and 2.100), and 
sections 3.1(c) and (d); 3.2(b) and (e); 3.3(d); 3.6; 3.7(a), (b), (c), 
and (d) of the standards (9 CFR 3.1(c) and (d); 3.2(b) and (e); 
3.3(d); 3.6; 3.7(a), (b), (c) and (d)). 


Inasmuch as respondents have consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondents, their agents and employees, directly or indirectly 
through any corporate or other device, shall cease and desist 
from: 


1. Failing to store supplies of food and bedding in facilities 
which adequately protect such supplies against infestation or 
contamination by vermin. 


2. Failing to provide for the removal and disposal of animal and 
food waste, bedding, dead animals and debris, so as to minimize 
vermin infestation, odors, and disease hazards. 


3. Failing to adequately ventilate indoor housing facilities for 
dogs and cats so as to provide for the health and comfort of the 
animals at all times, as provided for in the standards. 


4. Failing to provide a suitable method to rapidly eliminate 
excess water from housing facilities as required by the standards. 


5. Failing to provide potable water to dogs and cats at least 
twice daily for periods of not less than one hour. 


6. Failing to remove excreta from primary enclosures as often 
as necessary to prevent contamination of the dogs or cats con- 
tained therein and to reduce disease hazards and odors. 
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7. Failing to sanitize primary enclosures for dogs and cats 
often enough to prevent an accumulation of debris or excreta, or a 
disease hazard as required by the standards. 


8. Failing to keep their premises clean and in good repair in 
order to protect the animals from injury and to facilitate the 
prescribed husbandry practices set forth in the standards. 


9. Failing to establish and maintain an effective program for 
the control of insects, ecto-parasites, and avian and mammalian 
pests. 


10. Failing to keep and maintain records as required by the Act 
and the regulations issued thereunder. 


11. Selling, delivering for transportation, or transporting dogs 
or cats, affecting commerce, unless such animals are identified at 
such time and in such manner as prescribed by the regulations. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the day on which service 
thereof is made upon the respondents. 


(No. 16,024) 


In re Ivan N. Lixar. LAWA Docket No. 23. Decided June 24, 
1974. 


Consent order 


Respondent has consented to the issuance of a cease and desist order against 
him for violations of the Act and regulations in connection with his opera- 
tions as a dealer under the Act, as found herein. Respondent is ordered to 
cease and desist from such violations. 


Thomas E. Bundy, for complainant. 
Robert B. Shumway, Worcester, Mass., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), hereinafter referred to as the 
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Act, instituted by a complaint filed on October 26, 1973, by the 
Administrator, Animal and Plant Health Inspection Service, 
United States Department of Agriculture, charging respondent 
with various violations of the Act and the regulations and stand- 
ards issued thereunder (9 CFR 1.1 et seq.), hereinafter referred to, 
respectively as the regulations and standards. 


On May 4, 1974, respondent filed an amended answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing, 
and for the purposes of this proceeding and for such purposes 
only, consents to the issuance of a specified order, containing 
findings of fact and conclusions based upon the allegations 
contained in the complaint. 


Respondent’s license as a dealer under the Act was temporarily 
suspended for a period of 21 days effective on August 24, 1973, 
pursuant to section 19(a) of the Act and section 4.23 of the rules of 
practice under the Act (9 CFR 4.23). Complainant has stated that 
a further investigation of respondent’s dealer operations indicated 
that respondent is now in compliance with the Act and the 
regulations and standards, and does not believe that a further 
suspension of respondent’s dealer license is necessary to ef- 
fectuate the purposes of the Act. Accordingly, complainant has 
recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Ivan N. Likar, hereinafter referred to as the respondent, 
is an individual residing at 9 Flagg Street, Worcester, 
Massachusetts 01602. 


(b) The respondent is, and at all times material herein was: 


(1) Owner and President of the Animal Research Center 
of Massachusetts, Inc., Charles Lane Road, New Braintree, 
Massachusetts, 01531, a corporation used by respondent to do 
business as a dealer under the Act. 


(2) Exercising complete control over and directing the 
operations of said Animal Research Center of Massachusetts, Inc. 


(3) Licensed as a dealer under the Act and the 
regulations by the Secretary of Agriculture, and classified as a 
““B” dealer under the regulations. 





LABORATORY ANIMAL WELFARE ACT 
Cite as 33 A.D. 1264 


(c) At the time of licensing under the Act the respondent 
was apprised of the provisions of the Act and the regulations and 
standards, and agreed in writing to comply with their provisions. 


2. Respondent, on or about July 25, 1973, housed animals at 
his premises located at Charles Lane Road, New Braintree, 
Massachusetts, and in connection with such animals, violated the 
regulations and standards under the Act in the following respects: 


(a) The primary enclosures in which dogs were housed were 
not structurally sound and maintained in good repair so as to 
protect the dogs from injury. 


(b) Excreta was not removed from primary enclosures in 
which dogs were housed as often as necessary to prevent con- 
tamination of the dogs contained therein, and reduce disease 
hazards and odors. 


(c) The primary enclosures in which dogs and rabbits were 
housed were not sanitized often enough to prevent an ac- 
cumulation of debris or excreta, or a disease hazard; and waste 
products, bedding and debris were not disposed of often enough 
so as to minimumize vermin infestation, odors, and disease 
hazards. 


(d) Respondent failed to provide a suitable method to 
rapidly eliminate excess water from his housing facilities con- 
taining dogs and rabbits. 


(e) Respondent’s premises were not kept clean and in good 
repair so as to protect the animals fron injury and facilitate the 
prescribed husbandry practices set forth in the standards. 


(f) Respondent did not provide animals housed on his 
premises with adequate veterinary care. 


(g) Supplies of rabbit food were not stored in a facility which 
adequately protected such supplies against infestation or con- 
tamination by vermin. 


(h) An effective program for the control of disease and 
mammalian pests was not established or maintained on the 
premises. 


(i) Respondent used chains to tie up dogs on his premises, 
but the length of said chains was not at least three times the 
length of the dog chained as measured from the tip of its nose to 
the base of its tail. 
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(j) Primary enclosures used to house dogs on respondent’s 
premises did not provide sufficient space to allow each dog to turn 
about freely and to easily stand, sit and lie in a comfortable 
normal position. 


(k) Primary enclosures used to house rabbits on respond- 
ent’s premises did not provide sufficient space for the animals to 
make normal postural adjustments with adequate freedom of 
movement. 


3. Respondent, on or about July 31, 1973, housed animals at 
his premises located at Charles Lane Road, New Braintree, 
Massachusetts, and in connection with such animals violated the 
regulations and standards in the following respects: 


(a) The primary enclosures in which dogs were housed were 
not structurally sound and maintained in good repair so as to 
protect the dogs from injury. 


(b) Potable water was not accessible at all times to dogs, nor 
were potable liquids offered to dogs at least twice daily for periods 
of at least one hour. 


(c) Excreta was not removed from primary enclosures in 
which dogs were housed as often as necessary to prevent con- 
tamination of the dogs contained therein, and reduce disease 
hazards and odors. 


(d) The primary enclosures in which dogs and rabbits were 
housed were not sanitized often enough to prevent an ac- 
cumulation of debris or excreta or a disease hazard; and waste 
products, bedding, and debris, were not disposed of often enough 
so as to minimize vermin infestation, odors, and disease hazards. 


(e) Respondent failed to provide a suitable method to 
rapidly eliminate excess water from his housing facilities con- 
taining dogs and rabbits. 


(f) Respondent’s premises were not kept clean and in good 
repair so as to protect animals from injury and facilitate the 
prescribed husbandry practice set forth in the standards. 


(g) Respondent did not provide animals housed on his 
premises with adequate veterinary care. 


(h) Supplies of rabbit food were not stored in a facility which 
adequately protected such supplies against infestation or con- 
tamination by vermin. 
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(i) An effective program for the control of diseases and 
mammalian pests was not established or maintained on the 
premises. 


(j) Respondent used chains to tie up dogs on his premises, 
but the length of said chains was not at least three times the 
length of the dog chained as measured from the tip of its nose to 
the base of its tail. 


(k) Primary enclosures used to house dogs on respondent’s 
premises did not provide sufficient space to allow each dog to turn 
about freely and to easily stand, sit and lie in a comfortable 
normal position. 


(1) More than twelve adult non-conditioned dogs were 
housed in the same primary enclosure. 


(m) Primary enclosures used to house rabbits on respond- 
ent’s premises did not provide sufficient space for the animals to 
make normal postural adjustments with adequate freedom of 
movement. 


4. Respondent, on or about August 7, 1973, housed animals at 
his premises located at Charles Lane Road, New Braintree, 
Massachusetts, and in connection with such animals violated the 
regulations and the standards in the following respects: 


(a) The primary enclosures in which dogs were housed were 
not structurally sound and maintained in good repair so as to 
protect the dogs from injury. 


(b) Excreta was not removed from primary enclosures in 
which dogs were housed as often as necessary to prevent con- 
tamination of the dogs contained herein, and reduce disease 
hazards and odors. 


(c) The primary enclosures in which dogs and rabbits were 
housed were not sanitized often enough to prevent an ac- 
cumulation of debris or excreta, or a disease hazard; and waste 
products, bedding and debris were not disposed of often enough 
so as to minimize vermin infestation, odors and disease hazards. 


(d) Respondent failed to provide a suitable method to 
rapidly eliminate excess water from his housing facilities con- 
taining dogs and rabbits. 


(e) Respondent’s premises were not kept clean and in good 
repair so as to protect animals from injury and facilitate the 
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prescribed husbandry practices set forth in the standards. 


(f) Respondent did not provide animals housed on his 
premises with adequate veterinary care. 


(g) Supplies of rabbit food were not stored in a facility which 
adequately protected such supplies against infestation or con- 
tamination by vermin. 


(h) Primary enclosures used to house dogs on respondent’s 
premises did not provide sufficient space to allow each dog to turn 
about freely and to easily stand, sit and lie in a comfortable 
normal position. 


(i) Primary enclosures used to house rabbits on respond- 
ent’s premises did not provide sufficient space for the animals to 
make normal postural adjustments with adequate freedom of 
movement. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1, 2, 3 and 4 
herein, the respondent has wilfully violated sections 2.50(b) and 
2.100 of the regulations (9 CFR 2.50(b) and 2.100) and sections 
3.1(a) and (d); 3.2(e); 3.4(a)(1)(i), (a)(1)(iii), (b)(1), (b)(2)(i) and 
(b)(2)(ii); 3.6; 3.7(a), (b)(2), (c) and (d); 3.10; 3.50(c) and (d); 
3.53(b); 3.56(c) and (d); and 3.59(d) of the standards (9 CFR 
3.1(a) and (d); 3.2(e); 3.4(a)(1)(i), (a)(1)(iii), (b)(1), (b)(2)(i) and 
(b)(2)(ii); 3.6; 3.7(a), (b)(2), (c) and (d); 3.10; 3.50(c) and (d); 
3.53(b); 3.56(c) and (d); and 3.59(d)). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, his agents and employees and any corporation 
which engages in business subject to the Laboratory Animal 
Welfare Act, as amended, owned wholly or in substantial part by 
the respondent, or in any way subject to respondent’s direction or 
control, wholly or substantially, including but not limited to the 
Animal Research Center of Massachusetts, Inc., its officers, 
directors, agents, employees, successors and assigns, shall cease 
and desist from: 


1. Housing animals in primary enclosures which are not 
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structurally sound and maintained in good repair so as to protect 
the animals from injury, to contain them, and to keep predators 
out. 


2. Housing dogs and cats in primary enclosures without 
making potable water accessible to them at all times or offering 
them potable liquids for periods of not less than one hour at least 
twice daily. 


3. Affixing official tags to animals’ necks by means of a collar 
other than that type of collar made of material generally ac- 


ceptable to pet owners as a means of identifying their pet dogs or 
cats. 


4. Storing food in facilities which do not adequately protect 
such food against infestation or contamination by vermin. 


5. Failing to remove and dispose of animals and food waste, 
bedding, dead animals or debris in such a manner as to minimize 
vermin infestation, odors, and disease hazards. 


6. Failing to provide a suitable method to rapidly eliminate 
excess water from housing facilities containing animals. 


7. Failing to provide primary enclosures which have sufficient 
space to allow each dog or cat contained therein to turn about 
freely and to easily stand, sit and lie in a comfortable, normal 
positi6n. 


8. Housing more than twelve adult non-conditioned dogs in the 
same primary enclosure. 


9. Chaining dogs on a chain less than three times the length of 
the dog as measured from the tip of its nose to the base of its tail. 


10. Failing to remove excreta from primary enclosures as often 
as necessary to prevent contamination of the dogs or cats con- 
tained therein and to reduce disease hazards and odors. 


11. Failing to sanitize primary enclosures of animals often 
enough to prevent an accumulation of debris or excreta, or a 
disease hazard. 


12. Failing to keep his dealer premises clean and in good repair 
in order to protect animals housed therein from injury and to 
facilitate the prescribed husbandry practices set forth in the 
standards under the Act. 


13. Failing to provide an effective program for the control of 
insects, ectoparasites, and avian and mammalian pests. 
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14. Failing to provide adequate veterinary care. 


15. Failing to provide primary enclosures for rabbits so as to 
provide sufficient space for each animal contained therein to make 
normal postural adjustments with adequate freedom of 
movement. 


Such order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon 
which service is made upon the respondent. 


(No. 16,025) 


In re CorateaA Hutt. LAWA Docket No. 20. Decided April 12, 
1974. 


Order of dismissal 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Decision by William J. Weber, Administrative Law Judge. 


The Complainant’s Motion to Dismiss the case should be and 
hereby is granted, Respondent having voluntarily surrendered her 
license and ceased her business activities as a ‘“‘dealer’’ under the 
Act. 





LIST OF DECISIONS REPORTED 


SEPTEMBER 1974 
AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921 


A.tey, Dennis L. P&S Docket No. 4980. Consent order 
— Sanction 


Beprorp Livestock Market, Inc. P&S Docket No. 4971. 
Consent order — Sanction 


Bercstrom, GERALD. P&S Docket No. 4991. Consent 
order — Sanction 


Bossy’s Quatity Meats, Inc., et al. P&S Docket No. 
4903. Consent order as to Connie S. Mayhugh and 
Robert R. Mayhugh 


BuRNETTE, JAMES T.P&S Docket No. 4976. Consent order 


Dinner BELL Meat Propucts, Inc. and GLover D. Gr- 
LIAM. P&S Docket No. 5013. Consent order 


LAWRENCE, Bitty Rex d/b/a FRANKLIN County LIVvE- 
stock Commission Co. P&S Docket No. 4924. Consent 


Lewis, Masor and Henry DeJonc. P&S Docket No. 
4789. Viable joint venture — purchase and sale of 
livestock — financial responsibilities on Major 
Lewis — Unfair and deceptive practices — Wilfull 
violations — Sanction against Major Lewis 


MarysviLLE Meat Packine Co., Inc. P&S Docket No. 
4965. Consent order 


Mauck, Sam R. P&S Docket No. 4949. Insufficient 
funds checks — failure to pay when due — Sanction 


Mip-States Livestock, Inc., DALE E. VAN Wyk, and 


Gorpon ReEIsincER. P&S Docket No. 4906. Consent 
order — Sanction 


(No. 16,036) 


In re Dinner Bett Meat Propucts, Inc., a Corporation, and 
Gtover D. Gituam, an Individual. P&S Docket No. 5013. 
Decided September 10, 1974. 
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Consent order 


Respondents have consented to the issuance of a cease and desist order against 
them for violating the Act and regulations in connection with the keeping 
of accounts and records, false and incorrect weights and with engaging in 
unfair and deceptive practices. Respondents are ordered to cease and 
desist from such violations. 


Dennis L. Strawderman, for complainant. 
Respondents pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
Complaint and Notice of Hearing filed on August 22, 1974, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging the respondents have 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondents have filed an Answer in which they admit the 
jurisdictional allegations of the Complaint and Notice of Hearing 
neither admit nor deny the remaining allegations, waive oral 
hearing and further procedure under the Rules of Practice (9 CFR 
202.1 et seg.) and consent to the issuance of a specified Order 
containing findings of fact and conclusions based upon the 
allegations of the Complaint and Notice of Hearing, the Order to 
become effective on the first day after service upon respondents. 
Complainant has recommended that the Cease and Desist Order 
consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) Dinner Bell Meat Products, Inc., hereinafter referred to 
as the corporate respondent, is a corporation organized and 
existing under the laws of the State of Virginia with its principal 
place of business at 1803 Holliday Street, Lynchburg, Virginia. 


(b) Glover D. Gilliam, hereinafter referred to as the in- 
dividual respondent, whose address is Route 1, Box 154-A, 
Concord, Virginia 24538, during the period from January 1, 1968, 
through February 28, 1974, was President and Chief Operating 
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Officer of the corporate respondent and owns at least 48 1/3 % of 
the stock in said corporation. Said respondent, at all times 
material herein, formulated and controlled the policies, practices, 
and acts of the respondent corporation, including the practices 
and acts referred to herein. 


(c) Individual respondent, since May 5, 1970, has been 
registered with the Secretary of Agriculture as a dealer to buy 
livestock in commerce for slaughter purposes only. 


2. Respondents were at all times material herein ‘‘packers”’ 
engaged in the business of (1) buying livestock, in commerce, for 
slaughter purposes, and (2) manufacturing and preparing meat 
and meat products for sale and shipment, in commerce, within the 
meaning of such terms as defined in the Act. 


3. Respondents, in connection with their operations as 
‘‘packers’’ and in the course and conduct of their business 
described in paragraph 2 above, engaged in unfair and deceptive 
practices and devices in commerce in that the corporate respond- 
ent, under the direction, management and control of the in- 
dividual respondent and the individual respondent in an in- 
dividual capacity, on or about the dates and in the transactions 
set forth below, sold on a dealer basis, livestock purchased in their 
capacity as packers as follows: 
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4. Respondents, in connection with their operations as 
‘“‘packers”’ and in course and conduct of their business described in 
paragraph 2 above, engaged in unfair and deceptive practices and 
devices in commerce in that the corporate respondent, under the 
direction, management and control of the individual respondent 
and the individual respondent in an individual capacity, on or 
about the dates and in the transactions set forth below: (1) sold 
livestock at weights which were represented to be respondents’ 
purchase weights for said livestock; however, the purchase 
weights of the said livestock were false and incorrect in that 
respondent arbitrarily and without justification increased the 
purchase weight of the said livestock, and (2) issued accountings 
to purchasers of the livestock on the basis of such false weights, 
and (3) collected proceeds from purchasers of livestock on the 
basis of said false weights as follows: 


Date of Date 
Purchase No. Head Purchase Sold Sales Difference 
1973 & Species Weight Lbs. 1973 WeightLbs. Lbs. $ 


1-8 
1-15 


veal 220 1-8 225 § $3.35 
steers 1,550 ) 1-15 2,920 55 22.82 
steer 635 ) 2,665 

steer 680 ) 

steers 2,155 2,175 
lambs 2,520 : 2,560 
sows 3,115 - 3,165 
calf 235 “ 245 
lambs 1,285 - 1,320 
calf 295 - 300 
boar 375 - 390 
calf 305 315 


1 
2 
1 
1 
3 
26 
6 
1 
6 
1 
i 
1 
1 calf 355 365 
1 
1 
1 
: 
5 
5 
1 
1 
2 
2 
3 
8 


1 


calf 345 - 355 
calf 290 295 
bull 1,410 ) - 3,055 
bull 1,590 ) 3,000 

lambs 450 ) - 960 
lambs 495 ) 945 

cow 1,300 1,330 
cow 1,490 9-19 1,520 
cows 2,285 2,390 
veals 570 10-23 575 
heifers 1,045 11-27 1,055 
sheep 725 12-11 735 

& lambs 


++++¢¢¢ttte+s+ 


+ 


5. (a) Respondents, in connection with their operations as 
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“‘packers’”’ and in the course and conduct of their business 
described in paragraph 2 above, engaged in unfair and deceptive 
practices and devices in commerce in that the corporate respond- 
ent, under the direction, management and control of the in- 
dividual respondent and the individual respondent in an in- 
dividual capacity, on or about the dates and in the transactions 
referred to below, purchased livestock in commerce for purposes 
of slaughter on a grade and weight basis and failed to render true 
written accounts of such purchases in that respondents used false 
weights in computing the purchase price, thereby resulting in 
underpayments to the sellers as follows: 


Date of No. of Respondents’ True & Weight Under 
Payment Head & Pay Weight Correct Weight Difference Payment 
1973 Description Lbs. Lbs. Lbs. $ 


5-18 7 cattle 4030 4172 -142 103.66 
6-29 9 cattle 5442 5610 -168 113.77 
7-25 12 cattle 7293 7492 -199 145.33 
8-9 9 cattle 5261 5418 -157 125.60 
9-20 10 cattle 5927 6123 -196 148.96 
10-3 4 cattle 1969 2034 - 65 40.22 


(b) Respondents, in connection with their operations as 
“‘packers’”’ and in the course and conduct of their business 
described in paragraph 2 above, engaged in unfair and deceptive 
practices and devices in commerce in that the corporate respond- 
ent, under the direction, management, and control of the in- 
dividual respondent and the individual respondent in an in- 
dividual capacity, on or about the dates and in the transactions 
referred to below, purchased livestock in commerce for purposes 
of slaughter on a USDA grade and weight basis, and in con- 
nection therewith: (1) failed to have any of the carcasses officially 
graded by the USDA in that the individual respondent made such 
determination as to the USDA grade, and (2) issued accountings 
to the sellers on the basis of grades other than official USDA 
grades without setting forth detailed written specification as to 
said grading which are to be made available to the sellers as 
follows: 


Date of No. of USDA Grade Accounting 
Slaughter Seller Head Representation Where Shown 


5-16-73 Clayton Elliott 12 Choice & Good Scale Ticket 
6-19-73 Farm Bureau 9 2 Commercial Kill Sheet 

2 Utility 

4 Cutter 

1 Canner 
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Date of No. of USDA Grade Accounting 
Slaughter Seller Head Representation Where Shown 


6-26-73 Farm Bureau 11 Utility Kill Sheet 


Cutter & 
Canner Scale Ticket 
(Not Graded) 

Cutter Kill Sheet 
(Not Graded) 

Choice Kill Sheet 


4 
5 
1 
¥ 
not Shown Farm Bureau 9 
1 
1 
2 Good 
1 
3 
1 
6 
2 
1 


7-24-73 Farm Bureau 


Standard 

Utility 

Cutter 

Cutter & Canner 
(Not Graded) 
Canner 


6 (a) Respondents, in connection with their operations as 
‘“‘packers’”’ and in the course and conduct of their business 
described in paragraph 2 above, engaged in unfair and deceptive 
practices and devices, in commerce, in that, on or about July 25, 
1973, the corporate respondent, under the direction, management 
and control of the individual respondent and the individual 
respondent in an individual capacity knowingly issued false 
accounting to the Virginia Farm Bureau Marketing Association 
for seventeen (17) cattle and calves. Specifically, respondents 
represented in the payment and other accounting to the Virginia 
Farm Bureau Marketing Association, in connection with the 
purchases of seventeen (17) cattle and calves on the basis of 
carcass grade and dressed weight, that all said animals had been 
slaughtered and that the carcasses had been weighed and graded, 
knowing that four (4) calves in the lot of seventeen (17) cattle and 
calves had not been slaughtered or weighed and graded, but 
instead had been sold by individual respondent on or about July 
24, 1973. 


(b) Respondents, in connection with the transaction 
described in paragraph 6 (a) above, (1) knowingly issued ac- 
countings to the seller of such livestock on the basis of said false 
grades and false carcass weights, copies of which were made a 
part of corporate respondent’s accounts and records, and (2) paid 
the seller of such livestock on the basis of said false grades and 
false carcass weights. 


7. Respondents, during the period from January 1, 1968, 
through February 28, 1974, in connection with their operations as 
‘“‘packers’’ and in the course and conduct of their business 
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described in paragraph 2 above, engaged in an unfair and 
deceptive practice and device, in commerce, in that the corporate 
respondent, under the direction, management and control of the 
individual respondent and the individual respondent in an in- 
dividual capacity failed to keep accounts and records memoranda 
which fully and correctly disclosed all transactions involved in its 
business as a packer under the Act in that it failed to keep and 
maintain: (1) accounts and records which fully and correctly 
disclosed all facts relating to the purchase of livestock on a car- 
cass grade and weight basis, and (2) issued scale tickets which 
failed to show (a) name or initials of the weighmaster, (b) the 
time of the balance check, (c) name of seller, (d) date of 
weighing, and (e) number of head and species. 


CONCLUSIONS 


8. By reason of the facts set forth herein, it is concluded that 
respondents have engaged in unfair and deceptive practices, in 
commerce, in violation of sections 202(a) and 401 of the Act (7 
U.S.C. 192(a), 221) and sections 201.49, 201.55, 201.68(a) and (b), 
201.70 and 201.99 of the regulations (9 CFR 201.49, 201.55, 
201.68(a) and (b), 201.70 and 201.99). 


Inasmuch as respondents have consented to the issuance of the 
Order set forth below and complainant has recommended that 
such Order be issued, the Order will be issued. 


ORDER 


Respondent Dinner Bell Meat Products, Inc., its officers, 
directors, agents and employees, directly or through any cor- 
porate or other device, in connection with its operations as a 
packer, and Glover D. Gilliam, as an individual or an officer, 
director, agent or employee of any packer as defined in the Act, 
directly or thoough any corporate or other device, in connection 
with the purchase of livestock in commerce, shall cease and desist 
from: 


(1) Engaging in the business of buying and selling livestock as 
a dealer or market agency; 


(2) Selling livestock on the basis of false and incorrect weights; 


(3) Issuing accounts to purchasers of livestock on the basis of 
false and incorrect weights; 
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(4) Issuing accounts to sellers of livestock or livestock car- 
casses on the basis of false or incorrect weights or grade deter- 
minations; 


(5) Issuing accounts to sellers of livestock or livestock car- 
casses which are based upon any grades other than official USDA 
grades without setting forth detailed written specifications 
relating to said grading and without making said specifications 
available to the sellers; and 


(6) Paying sellers of livestock or livestock carcasses on the 
basis of false or incorrect weights or grade determinations. 


Respondent Dinner Bell Meat Products, Inc., shall prepare and 
keep such accounts, records and memoranda as will fully and 
correctly disclose all transactions involved in its business as a 
packer subject to the Act, including but not limited to (1) ac- 
counts and records which fully and correctly disclose all facts 
relating to the purchase of livestock on a carcass grade and weight 
basis, and (2) in connection with livestock weighed by respondent 
shall issue scale tickets which show (a) date of weighing, (b) name 
of the seller, (c) number of head and species, (d) name or initial of 
the weighmaster, and (e) time of the balance check. 


The Order shall become effective on the first day after service 
thereof upon respondents. Copies hereof shall be served upon the 
parties. 


(No. 16,026) 


In re Dennis L. ALLEY. P&S Docket No. 4980. Decided September 
4, 1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in connection with the maintenance of 
his custodial account, issuance of insufficient funds checks or drafts, and 
remittance of net proceeds. Respondent is suspended as a registrant under 
the Act for a period of 30 days. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on July 2, 1974, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Dennis L. Alley, d/b/a Effingham Auction Company, 
hereinafter referred to as the respondent, is an individual with his 
principal place of business located at Effingham, Kansas. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Effingham Auction Company, Effingham, Kansas, a posted 
stockyard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and buying and selling 
livestock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency selling livestock on commission, and as a dealer 
buying and selling livestock in commerce. 


2. Respondent, during the period from February 27, 1974, 
through March 15, 1974, failed to maintain and use properly his 
custodial account for shippers’ proceeds, thereby endangering the 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock, in that: 


A. As of February 27, 1974, respondent had outstanding 
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checks drawn on his ‘‘Custodial Account for Shippers’ Proceeds”’ 
in the amount of $31,645.95, and had to offset such checks, cash 
in said bank account in the amount of $18,329.97. There were no 
deposits in transit, and current proceeds receivable totaling 
$5 008.77, resulting in a deficiency of $8,307.21 in funds available 
to pay shippers’ proceeds. 


B. As of March 4, 1974, respondent had outstanding checks 
drawn on his ‘‘Custodial Account for Shippers’ Proceeds”’ in the 
amount of $13,330.71, and had to offset such checks, cash in said 
bank account in the amount of $14.73. There were no deposits in 
transit and no current proceeds receivable, resulting in a 
deficiency of $13,315.98 in funds available to pay shippers’ 
proceeds. 


C. As of March 15, 1974, respondent had outstanding 
checks drawn on his ‘‘Custodial Account for Shippers’ Proceeds”’ 
in the amount of $12,194.01 and had to offset such checks, cash in 
said bank account in the amount of $1.92. There were no deposits 
in transit and no current proceeds receivable, resulting in a 
deficiency of $12,192.09 in funds available to pay shippers’ 
proceeds. 


D. Such deficiencies were due to respondent’s failure to 


” 


reimburse the ‘Custodial Account for Shippers’ Proceeds, 
within the time prescribed by the regulations, for livestock 
purchased out of consignments in support of the market; and 
failure to deposit in the ‘Custodial Account for Shippers’ 
Proceeds,’’ within the time prescribed by the regulations, an 
amount equal to the proceeds receivable from sales of consigned 
livestock. 


3. Respondent, in connection with his operations as a market 
agency, on or about the dates and in the transactions set forth 
below, sold livestock at the stockyard on a commission basis and 
in purported payment of the net proceeds due the consignors 
thereof, issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 


Dateof No. of Head Check Payee/ Amount 
Sale & Species Number Consignor of Check 


2-11-74 63 cattle 2156 Irvin Christenson $25 062.61 
2-25-74 1 cattle 2205 Norma Wlaker 78.24 
@-25-74 3 cattle 2207 Marvin Tabbert 432.25 
2-25-74 5 bulls 2210 Asa Beyer 1,008.02 
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Dateof No. of Head Check Payee/ Amount 
Sale & Species Number Consignor of Check 


3-4-74 2 gilts 2229 Alice Goodlet 120.01 
3-4-74 10 hogs 2230 E. F. Roudebush 260.10 
3-4-74 2 cattle 2233 F. J. Kelly 671.94 
3-4-74 2 cattle 2234 Ken Blair 220.52 
3-4-74 2235 Ken Blair 208.01 
3-4-74 1 bull 2236 Roger Kley 30.28 
3-4-74 2 cattle 2237 Roy G. Meyers 706.96 
3-4-74 1 cow 2238 Dorothy Funk 298.37 


4. Respondent, at the Stockyard, on or about the dates and in 
the transactions set forth in Finding of Fact 3, and in diverse 
other transactions, sold livestock at the stockyard on a com- 
mission basis and failed to remit to the owners or consignors, 
when due, the net proceeds received from the sale of their 
livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated sections 307 and 312(a) of the Act (7 USC 
208, 213(a)), and section 201.42 of the regulations (9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact 3 and 4 
respondent has violated sections 307 and 312(a) of the Act, (7 
USC 208, 213(a)) and section 201.43(a) of the regulations (9 CFR 
201.43(a)). 


Inasmuch as respondent Dennis Alley has consented to the 
issuance of the order set forth below, and the complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations under the Act, 
shall cease and desist from: 


1. failing to maintain his custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42); 


2. issuing checks and/or drafts to consignors in payment of the 
net proceeds due from the sale of livestock sold on a commission 
basis without having and maintaining sufficient funds on deposit 
in the bank account upon which such checks and/or drafts are 
drawn; and 
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3. failing to remit to consignors, when due, the net proceeds 
due from the sale of livestock sold on a commission basis. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days, and thereafter under such time as he demon- 
strates that the deficit in his ‘“‘Custodial Account for Shippers’ 
Proceeds”’ has been eliminated. When respondent demonstrates 
that the deficit in his ‘‘Custodial Account for Shippers’ Proceeds’”’ 
has been eliminated, a supplemental order will be issued in this 
proceeding terminating this suspension. 


This order shall become effective the sixth day after the service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 16,027) 


In re Beprorp Livestock Market, Inc. P&S Docket No. 4971. 
Decided September 5, 1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against it for 
violating the Act and regulations in connection with its accounts and re- 
cords, and custodial account. Respondent is suspended as a registrant under 
the Act until the deficit in its custodial account is eliminated. 


Rodney J. Streff, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed on June 18, 1974, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent has wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 
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Respondent has filed an answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Bedford Livestock Market, Inc., hereinafter referred to 
as the respondent, is a corporation with its principal place of 
business located at Bedford, Virginia. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Bedford Livestock Market, Inc., Bedford, Virginia, a posted 
stockyard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of buying and selling 
livestock in commerce for its own account and buying and selling 
livestock on a commission basis in commerce at the stockyard; 
and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent, during the period from October 31, 1973, 
through December 27, 1973, failed to maintain and properly use 
its custodial account for shippers’ proceeds, thereby endangering 
the faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock in that: 


(a) As of October 31, 1973, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in the 
amount of $129,485.56 and had to offset said checks, cash in its 
bank account in the amount of $83,516.04, deposits in transit and 
current proceeds receivable in the amount of $14,063.61, resulting 
in a deficiency of $31,905.91 in funds available to pay shippers’ 
proceeds; 


(b) As of November 30, 1973, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in the 
amount of $28,294.28 and had to offset said checks, cash in its 
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bank account in the amount of $10,803.63, deposits in transit in 
the amount of $8,349.88 resulting in a deficiency of $9,140.77 in 
funds available to pay shippers’ proceeds; 


(c) As of December 27, 1973, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in the 
amount of $7,198.78 and had to offset such checks, an overdraft in 
its bank account in the amount of $1,496.10, no deposits in transit 
and no current proceeds receivable, resulting in a deficiency of 
$8,694.88 in funds available to pay shippers’ proceeds; 


(d) Such deficiencies were due in part to the failure of J. T. 
Burnette, manager and a stockholder of Bedford Livestock 
Market, Inc., to pay, when due, for livestock purchased from 
consignments; 


(e) Such deficiencies were due, in part, to respondent’s 
failure to deposit in its custodial account for shippers’ proceeds, 
within the time prescribed by the regulations, an amount equal to 
the proceeds receivable from sales of consigned livestock. 


3. Respondent, during the period from on or about October 31, 
1973, through December 27, 1973, in connection with its market 
agency transactions subject to the Act, failed to keep accounts, 
records, and memoranda which fully and correctly disclosed all 
transactions involved in its business including a general ledger of 
accounts showing assets, liabilities, income, expenses, and net 
worth, a detailed record of the purchase and sale of livestock 
purchased from consignment in support of the market, a complete 
record of accounts receivable, and the necessary documentation to 
verify its bank account reconciliations. 


CONCLUSIONS 


By reason of the facts as found in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)) and section 201.42 of the regulations (9 
CFR 201.42). 


By reason of the facts contained in Finding of Fact 3 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


Respondent, its successors, its officers, directors, agents, and 
employees, directly or through any corporate or other device, in 
connection with respondent’s operations as a market agency and 
dealer, shall cease and desist from: 


1. Failing to deposit in its custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; and 


2. Failing to maintain a custodial account for shippers’ 
proceeds in conformity with provisions of section 201.42 of the 
regulations (9 CFR 201.42). 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in its 
business as a market agency and dealer subject to the Act in- 
cluding a general ledger of accounts showing assets, liabilities, 
income, expenses, and net worth, a detailed record of the purchase 
and sale of livestock purchased from consignment in support of 
the market, a properly maintained accounts receivable journal, 
and necessary records to verify bank reconciliations prepared by 
the respondent, including outstanding check lists. 


Respondent is suspended as a registrant under the Act until it 
demonstrates that the deficit in its custodial account for shippers’ 
proceeds has been eliminated. When respondent demonstrates 
that the deficit in its custodial account has been eliminated a 
supplemental order will be issued in this proceeding terminating 
this suspension. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 16,028) 


In re James T. Burnette. P&S Docket No. 4976. Decided Sep- 
tember 5, 1974. 
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Consent order 


Respondent has consented to the issuance of a cease and desist order against 
him for violating the Act and regulations in connection with the keeping of 
his accounts and records, the issuance of insufficient funds checks, and 
failure to pay when due for livestock purchased in commerce. Respond- 
ent is ordered to cease and desist from such violations. 


Rodney J. Streff, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.) hereinafter referred to as the Act, instituted by 
complaint filed on June 21, 1974, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent has wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) James T. Burnette doing business as James T. Burnette 
and Burnette Bros., hereinafter referred to as the respondent, is 
an individual with his principal place of business located at 
Bedford, Virginia 24523. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
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dealer to buy and sell livestock in commerce under the partnership 
name of Burnette Bros. 


(c) Respondent, as of February 14, 1974, has registered with 
the Secretary of Agriculture as an individual dealer to buy and sell 
livestock in commerce. 


2. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth 
below, purchased livestock in commerce, and in purported 
payment therefor, issued checks which were returned unpaid by 
the bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 


Date of Date of Amount of 
Purchase Check No. of Head Check Purchased At 


5-7-73 7-14-73 9 cattle $4,528.46 Lynchburg Live- 
5-14-73 1 cattle stock Market, Inc. 
6-4-73 1 cattle Lynchburg, VA 
10-9-73 11-6-73 33 cattle 4,616.06 Bedford Livestock 
11-6-73 Market, Inc. 
Bedford, VA 
11-13-73 --- 3,606.89 Bedford Livestock 
Market, Inc. 
Bedford, VA 
12-11-73 23 cattle 6,497.26 Bedford Livestock 
Market, Inc. 
Bedford, VA 


3. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business in that 
respondent failed to keep and maintain a general ledger of ac- 
counts showing assets, liabilities, income, expenses, and net 
worth, a cash receipts journal, a purchase and sales journal, a 
record of checks issued, a livestock inventory, and monthly 
reconciliations of bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
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211) and section 201.46 of the regulations (9 CFR 201.46). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, his agents and employees, directly or through any 
corporate or other device, in connection with his operations as a 
dealer, shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business as a dealer subject to the Act including a general ledger 


of accounts showing assets, liabilities, income, expenses, and net 
worth or capital, a daily record of livestock purchases and sales, a 
cash receipts journal, a complete and accurate record of checks 
issued, a livestock inventory, and monthly reconciliations of his 
bank accounts. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 16,029) 


In re MarysvitLtE Meat Packinc Co., Inc. P&S Docket No. 4965. 
Decided September 5, 1974. 
Consent order 


Respondent has consented to the issuance of a cease and desist order against it 
for violations of the Act and regulations in connection with failure to honor 
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drafts, failure to pay when due and improper practices as found herein. 
Respondent is ordered to cease and desist from such violations. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on May 31, 1974, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respond- 
ent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the first day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. A. Marysville Meat Packing Co., Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Slaughterhouse Road, Marysville, California. 


B. Respondent is, and at all times material herein was, 
engaged in the business of buying and selling livestock in com- 
merce for purposes of slaughter. 


C. Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in connection with its operations as a packer 
under the Act, on or about the dates and in the transactions set 
forth below, and in other transactions at divers other times during 
the period from March 3, 1973, through August 7, 1973, pur- 
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chased livestock in commerce for slaughter and failed to pay, 
wher. due, the full purchase price of such livestock. 


DATE OF 
PURCHASE NO. OF 
1973 HEAD 


March 9 41 cattle 


PURCHASE 
PRICE 


$11,365.55 


PURCHASE AT OR FROM 


Shasta Livestock Auction 
Yard, Inc., Cottonwood, 
California 

Shasta Livestock Auction 
Yard, Inc., Cottonwood, 
California 

Cattlemen’s Livestock 
Market, Galt, California 
Cattlemen’s Livestock 
Market, Galt, California 
California Livestock 
Marketing Assn., Red 
Bluff, California 
California Livestock 
Marketing Assn., Red 
Bluff, California 


3. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, and 
in other transactions at divers other times during the period from 
March 1, 1973 through August 31, 1973, purchased livestock in 
commerce and failed to honor drafts drawn in payment for such 
livestock after they were presented at the bank upon which they 
were drawn, in that respondent delayed honoring such drafts for 
periods of time ranging up to 11 days after presented at said bank. 


DATE OF 
PURCHASE 


March 16 15 cattle $ 4,019.21 


June 13 21 cattle $ 7,647.76 


August 1 44 cattle $18,883.38 


March 6 13 cattle $ 3,179.22 


49 cattle $15,680.07 


NO. OF PURCHASE 


1973 
March 5 


July 28 


June 22 


July 27 


August 3 


March 14 


HEAD 
39 cattle 


12 cattle 


5 cattle 


44 cattle 


6 cattle 


21 cattle 


PRICE 
$14,368.26 


$ 4,536.69 


$ 863.53 


$18,841.95 


$ 1,407.02 


$10,379.84 


PURCHASED AT OR FROM 
California Livestock 
Marketing Assn., 
Klamath Falls, Oregon 
California Livestock 
Marketing Assn., 
Klamath Falls, Oregon 
Shasta Livestock Auction 
Yard, Inc., Cottonwood, 
California 

Shasta Livestock Auction 
Yard, Inc., Cottonwood, 
California 

Shasta Livestock Auction 
Yard, Inc., Cottonwood, 
California 

Cattlemen’s Livestock 
Market, Galt, California 
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4. Respondent, through its packer-buyers or other employees 
or agents, purchased livestock, in commerce, for its own slaughter 
purposes during the period from January 8, 1973, through 
September 19, 1973, and permitted said packer-buyers or other 
employees or agents to purchase livestock on the same dates and 
at the same stockyards for resale on a dealer basis for respond- 
ent’s account. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 and 3 herein, 
respondent violated section 202(a) of the Act (7 U.S.C. 192(a)) 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in finding of fact 4 herein, 
respondent has violated section 202(a) of the Act (7 U.S.C. 192(a)) 
and section 201.68(a) of the regulations (9 CFR 201.68(a)). 


Inasmuch as the respondent has consented to the issuance of. 
the order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, suc- 
cessors and assigns, directly or through any corporate or other 
device, in connection with respondent’s operations as a packer, 
shall cease and desist from: 


(a) Failing to pay, when due, the full purchase price of 
livestock purchased in commerce; 


(b) Failing to honor drafts issued in payment for livestock 
purchased in commerce, when presented for payment; and 


(c) Operating as a market agency purchasing livestock on a 
commission basis or as a dealer, or having an ownership interest 
in, financing, or participating in the management or operation of 
any market agency purchasing livestock on a commission basis or 
of any livestock dealer while engaged in the business of a packer 
subject to the Act. 


This order shall become effective on the first day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 
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(No. 16,030) 


In re Masor Lewis and Henry DeJonc. P&S Docket No. 4789. 
Decided September 6, 1974. 


Viable joint venture agreement — purchase and sale of livestock — financial 

responsibilities on Major Lewis — Unfair and deceptive practices — refusal 

to honor checks given in payment for livestock purchases — failure to pay — 
Wilful violations of the Act — Sanction against Major Lewis 


Where respondents wilfully violated the Act and regulations in their activities 
as a market agency and dealer in the refusal by respondent Major Lewis to 
honor checks given in payment for livestock purchased in commerce by the 
joint venture and thereby failed to pay for such livestock, respondents are 
ordered to cease and desist from said violations. Respondent Major Lewis 
is suspended as a registrant under the Act for a period of 14 days. 


Robert J. Jenison, for complainant. 
George F. Hartje, Conway, Ark., for respondent Major Lewis. 
John G. Liebert, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is an appeal to the Judicial Officer from an Initial Decision 
filed by Administrative Law Judge John G. Liebert on May 31, 
1974, under the Packers and Stockyards Act, 1921, as amended 
and supplemented (7 U.S.C. 181 et seq.). Final administrative 
authority to decide cases under the Act has been delegated to the 
Judicial Officer (37 F.R. 28475; 38 F.R. 10795).* 


The Administrative Law Judge found that on May 13, 1972, 
the respondent Henry DeJong purchased 20 head of cattle for 
$5,000.00 from Mr. Dennis Bandstra pursuant to a viable joint- 
venture agreement between respondents Major Lewis and Henry 
DeJong. Under the joint-venture agreement for the purchase and 
sale of livestock, the respondent Henry DeJong provided the 
labor and the respondent Major Lewis provided the finances. The 


* The office of Judicial Officer is a career position established pursuant to the 
Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 
(5 U.S.C. 1970 ed., Appendix, p. 550). The Department’s first Judicial Officer 
held the office from 1942 to 1972. The present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation 
relating to appeals from the decisions of the prior Judicial Officer; and 8 years as 
administrator of the Packers and Stockyards Act regulatory program). 
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Administrative Law Judge found that the respondent Major 
Lewis failed to pay for the cattle purchased from Mr. Bandstra. 


The Administrative Law Judge found that the failure to pay 
was “‘wilful,’’ and that it was ‘‘no less than deliberate and in- 
tentional’’ (Initial Decision, p. 17). The facts, as viewed by the 
respondent Major Lewis, are quite different from the facts as 
found by the Administrative Law Judge. However, the record 
amply supports the Administrative Law Judge’s finding of fact. 
Moreover, his findings are entitled to particular respect in this 
case since they turn on his evaluation of the credibility of the 
witnesses. See Fairbank v. Hardin, 429 F.2d 264, 268 (C.A. 9); 
NLRB v. Majestic Weaving Co., 355 F.2d 854, 859 (C.A. 2); 
Cella v. United States, 208 F.2d 783, 788 (C.A. 7), certiorari 
denied, 347 U.S. 1016; National Labor Relations Board v. 
Swinerton, 202 F.2d 511, 514 (C.A. 9), certiorari denied, 346 U.S. 
814; National Labor Relations Board v. Dinion Coil Co., 201 F.2d 
484, 490 (C.A. 2); In re Sy B. Gaiber & Co., 31 Agriculture 
Decisions 474, 498 (1972); In re Cardwell Dishmon, 31 Agriculture 
Decisions 1002, 1004 (1972); In re Louis Romoff, 31 Agriculture 
Decisions 158, 172 (1972). 


The Initial Decision and Order of the Administrative Law 
Judge is adopted as the final Decision and Order in this case, 
except that the effective date of the Order is changed in view of 
the appeal ‘to the Judicial Officer. 


ADMINISTRATIVE LAW JUDGE’S DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, and the regulations 
promulgated thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. This proceeding was instituted by a 
complaint, filed on May 2, 1973, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, pursuant to section 202.6 of the applicable Rules of 
Practice (9 CFR Part 202). The complaint alleges that the 
Respondents, while engaged in a joint venture, committed certain 
acts in violation of section 312(a) of the Act (7 U.S.C. 213(a)), and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Respondent Henry DeJong failed to file a responsive pleading 
to the complaint. Respondent Major Lewis filed an answer on 
May 23, 1973, admitting the jurisdictional allegations of the 
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complaint, but denied that at the time of the alleged offenses he 
was engaged in any joint venture with Henry DeJong. Respond- 
ent Lewis requested oral hearing. 


On July 25, 1973, Complainant moved for the issuance of a 
default order against Respondent DeJong, pursuant to the 
provisions of section 202.9(b)(c) of the Rules of Practice. On 
August 7, 1973, the Administrative Law Judge, ruling on the 
motion, ordered the matter for oral hearing with respect to 
Respondent Major Lewis, and advised that an appropriate order 
would be entered against Respondent DeJong. 


Oral hearing was held on August 29 and 30, 1973, in Little 
Rock, Arkansas, before Administrative Law Judge John G. 
Liebert. Respondent Lewis was represented by George F . Hartje, 
Esq., of Hartje and Hartje, attorneys, Conway, Arkansas. 
Complainant was represented by Robert J. Jenison, Esq., Office 
of the General Counsel, United States Department of Agriculture, 
Washington, D.C. After the hearing the parties were given an 
opportunity to file proposed findings of fact, together with briefs 
and arguments. The final brief in this matter was filed on 
December 26, 1973. 


FINDINGS OF FACT 


1. Respondent Major Lewis is an individual doing business as 
Major Lewis Livestock Auction Sales, with his principal place of 
business located in Conway, Arkansas. At all times material 
herein he was engaged in the business of buying and selling 
livestock in commerce for his own account and selling livestock on 
a commission basis. He was registered with the Secretary of 
Agriculture as a dealer to buy and sell livestock in commerce, and 
as a market agency to sell livestock in commerce. 


2. Respondent Henry DeJong is an individual whose address is 
Route 1, Otley, Iowa. At all times material herein he was engaged 
in the business of buying and selling livestock in commerce for a 
joint venture. He was not registered with the Secretary of 
Agriculture in any capacity in connection with livestock trans- 
actions. 


3. On or about April 1, 1972, Respondent Lewis and Respond- 
ent DeJong entered into an oral joint venture understanding to 
buy and sell livestock in commerce. Pursuant to the agreement, 
Respondent Lewis.was to supply the finances and Respondent 
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DeJong was to supply his services. At the time of the agreement 
Respondent Lewis gave a checkbook to Respondent DeJong and 
authorized him to write checks on his account in payment for such 
cattle as Respondent DeJong would purchase on behalf of their 
mutual undertaking. Pursuant to the agreement, the Respond- 
ents were to divide equally the profits arising from the joint 
venture. 


4. In furtherance of the joint venture between the parties, 
Respondent DeJong purchased 96 head of mixed cattle between 
April 13 and May 8, 1972. He paid for them by checks signed in 
two names, “Major Lewis” and directly underneath ‘“‘Henry 
DeJong’’. He had these cattle shipped to the Mahaska Sales 
Company barn, Oskaloosa, Iowa, for assembly and shipment to 
Respondent Lewis’ facilities in Conway, Arkansas. The Mahaska 
Sales Company was managed by Dennis E. Bandstra, Monroe, 
Iowa. These cattle remained at the barn for several days. 


5. On May 6, 1972, Respondent DeJong sold 36 head of the 
livestock he had assembled at the Mahaska Sales barn. These 
were sold at the Colfax Livestock Sales Company, Colfax, Iowa. 
In payment for this 36 head Respondent DeJong received a check 


made out to himself and to Respondent Major Lewis in the 
amount of $7,252.62. Respondent DeJong endorsed this check 
and forwarded it to Respondent Lewis, who endorsed it and 
deposited it in his account. 


6. After arrival at Mahaska Sales barn some of the 96 head of 
cattle became ill. Some of the cattle died. All were quarantined for 
a short period. 


7. On May 13, 1972, Major Lewis’ truck arrived at the 
Mahaska Sales barn to load the cattle. On this same date, May 
13, 1972, Respondent DeJong purchased 20 head of cattle from 
and belonging to Dennis Bandstra. In full payment Respondent 
DeJong issued a check in the amount of $5,000, drawn on 
Respondent Lewis’ bank account in Conway, Arkansas. DeJong 
signed this check with only one name, ‘‘Major Lewis’’. Bandstra 
had no previous dealings with DeJong, although he had known 
him for over 2 years. At the time of the transaction and the 
issuance of the check, Respondent DeJong advised Bandstra that 
he had authority to issue checks on Respondent Lewis’ account. 
Bandstra testified that he believed at the time that DeJong was 
buying the cattle for Lewis, that he knew from other cattle dealers 
that DeJong was buying cattle and paying for them with checks 
drawn on Major Lewis’ account and that the checks had always 
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been honored. 


8. The truck loaded 58 head of cattle, which was all it could 
hold, including the 20 head recently purchased from Bandstra. 
These particular 20 cattle were specifically identified as having 
been received by Major Lewis. Testimony of witnesses was in 
agreement that approximately 13 head were not loaded. Un- 
controverted testimony was that the remainder had died. Thus 96 
plus 20 (from Bandstra) were the total purchases of DeJong. Of 
these 116 head 36 were sold to Colfax, leaving 80 to be accounted 
for on May 13. Of these 58 were shipped, leaving a total of 22 to be 
accounted for. Of this number 13 were left over because of a full 
truck. The evidence adduced was that the other 9 had died prior to 
May 13. The 58 head of cattle loaded on May 13 were delivered to 
and were received by Respondent Lewis at Conway, Arkansas. 
The evidence discloses that Major Lewis paid for this hauling. 


9. Approximately a month later, Major Lewis’ trucker was 
sent to the Mahaska Sales barn to pick up the 13 head of cattle 
remaining. The trucker testified that it was a Sunday and he was 
told by DeJong that the cattle could not be picked up for a series 
of reasons. In any event, the trucker did not see the cattle and he 
returned to Conway, Arkansas, without them. Dennis Bandstra 
testified that of the remaining animals, some died and the others 
were taken over by him for the feed bill on all the animals which 
had been assembled at his place. The feed bill was given by 
Bandstra to DeJong and had not been paid. 


10. Approximately a month or 6 weeks after he received it, 
Dennis Bandstra presented the $5,000 check received from 
DeJong in payment for his 20 head of livestock through regular 
bank channels. It was returned unpaid because the bank refused 
to honor it for the reason, ‘‘Signature Irregular’’. Subsequently, 
Bandstra was advised by Respondent DeJong to put the check 
through for collection again. He did and the check was returned 
unpaid a second time for the same reason. Bandstra testified that 
he then went to Arkansas and saw Respondent Lewis. Lewis 
admitted receiving the truckload of livestock shipped on May 13, 
1972, but told Bandstra that because of a mix-up between himself 
and DeJong he would not honor the check until it had been cleared 
up. He told Bandstra he was short cattle and would not honor the 
check. To date Bandstra has not been paid by anyone for his 
cattle. 


11. Exhibit No. 2 is a copy of a sheet from Major Lewis’ ledger 
which purports to show all of the transactions of the joint venture. 
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The bookkeeper, Erva Lee Garrett, testified that all of the entries 
on it covering all transactions from April 4 through April 19 were 
posted on April 19, 1972. These entries reflected checks issued by 
DeJong for purchases. She testified that on April 19, DeJong read 
these items from his check stubs and she posted them as read. She 
further testified that subsequent debit entries were made from 
cancelled checks when they were returned from the bank with the 
statement. It is not clear when the credit entries were made. This 
record does show that 2 checks were drawn for cattle purchases on 
May 2 and May 8,' respectively, and they were honored by the 
bank. Evidence in the form of the checks themselves (Exhibits 6 
and 10), discloses that each of these checks were signed by 
DeJong with both Major Lewis and his own name. 


The sheet also shows a check for “‘expenses”’ issued to ‘‘Otley 
Coop” on May 16, in the amount of $35.00. This check was issued 
by DeJong with both Major Lewis’ and his name as payee. 
(Exhibit 8) It was honored by the bank. 


Testimony was also given and not contradicted that DeJong 
issued a check for $6,500 for hogs purchased by him pursuant to 
the joint venture agreement which is not shown on the sheet. This 
check is not in evidence, but the testimony is that it was issued 
sometime early in April 1972, and was honored by the bank. 


There was uncontroverted testimony that on May 16 DeJong 
issued one other check for hay on Major Lewis’ account, signature 
unknown, which was not honored by the bank. 


Thus, of all the checks drawn by DeJong on Major Lewis’ 
account 5 were written after April 19, 1972. Of these, 3 were 
written on May 2, May 8 and May 16, respectively, which were 
signed by DeJong using both names, all of which were honored. 
Of the other 2, one was written to Bandstra on May 13, with only 
one signature, ‘‘Major Lewis’’,* and the other was written on 
May 16 for hay, signature unknown, which were not honored. 


12. Respondent Lewis testified that he told Respondent DeJong 
on April 19, 1972, not to issue anymore checks on his account 
because all the money was going out and none coming in. 


1. Bank endorsements on the check (Exhibit 10) establishes May 8 as the correct 
date of issuance of the check — not 5-18 as shown on Exhibit No. 2. 

2. DeJong testified that his failure to put his own name on this check was an 
oversight, for he was purchasing these cattle for the joint venture. In any event, 
the exact signature on the check was a matter with which Bandstra was not 
concerned, in the light of the representations made at the time. 
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Respondent DeJong testified that he did not have such an in- 
struction until June 19, when he and Lewis terminated the 
agreement and Lewis gave him $75 to go back to Iowa. On the 
basis of the evidence we find that the agreement terminated on or 
about June 19, 1972. The bookkeeper testified that she overheard 
Lewis telling DeJong not to write anymore checks on April 19, 
and on that date set up the only account sheet of the joint ven- 
ture, which is Exhibit No. 2. She also testified that on April 19 
she noted Exhibit 2, opposite the date April 19, with the notation 
“Stopped Payment’’, because she overheard Lewis’ conversation 
with DeJong, but that she herself gave no instructions to the 
bank to stop payment. Respondent Lewis testified that he had 
instructed the bank to call him when any check issued by DeJong 
was presented and that he then would give instructions to the 
bank to honor it or not. This applied equally to checks drawn prior 
to May 13. 


On the basis of the evidence we believe that some conversation 
took place between Respondent Lewis and Respondent DeJong on 
April 19. There was no evidence adduced, however, that the joint 
venture was terminated on this date. On April 19 no payments for 


sales had been received and there was no indication whether the 
arrangement was working successfully or not. The evidence 
supports the contention that the venture was terminated 2 
months later. Therefore, whether or not Lewis told DeJong on 
April 19 not to write anymore checks on behalf of the joint venture 
because there was no money coming in is not significant, because 
Lewis honored checks drawn subsequently by DeJong on behalf of 
the joint venture, specifically, on May 2 and May 8 for livestock 
purchases, and on May 16 for another purpose. Presumably, some 
money came in during the interval, although the account sheet 
(Exhibit 2) shows no date whatever for most of the credits. The 
evidence strongly supports the conclusion that if, in fact, Lewis 
had told DeJong not to make any more purchases on April 19, by 
his actions he took no definitive action to stop him, but negated 
his instructions by ratifying subsequent purchases and honoring 
the checks issued in payment—just as formerly. Moreover, 
examination of Exhibit 2 discloses that a check was issued to 
Gene Headly for $1,000. From the location of the entry on the 
Exhibit it appears to have been issued after April 19, although the 
date is missing from the Exhibit and the check is not in evidence. 
Testimony was adduced that this check was a down payment on 
87 head of cattle purchased by DeJong for the joint venture. The 
check was honored. Subsequently, the transaction was not 
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completed and Headly sent his own check to return the down 
payment on June 9, 1972. 


No evidence whatever was adduced that Respondent Lewis told 
DeJong specifically not to issue the check to Bandstra for the 20 
head, or not to purchase the cattle. The evidence is that DeJong 
had a free hand in the selection and purchase of such livestock as 
he, in his sole judgment, thought would return a profit for the 
joint venture. It is clear, from other transactions, that DeJong 
kept right on issuing checks for joint venture purchases after 
April 19, and they were honored without specific prior in- 
structions to DeJong authorizing each. We note, also, that the 3 
checks issued subsequent to April 19 which were honored were all 
entered on Exhibit No. 2 as part of the books of the joint venture. 
Respondent Lewis testified that Exhibit No. 2 represents an 
accurate account of the joint venture business. While as 
previously noted, Exhibit No. 2 is not complete, nevertheless, by 
his testimony Respondent Lewis has verified the continuance of 
the joint venture beyond May 13, which is sufficient for purposes 
of resolving the issue presented here. 


13. Respondent Lewis contends that he authorized other checks 
written after April 19 because they were for small amounts. This 
contention does not have merit to resolve the question of the 
existence of the joint venture, at least on May 13, the date the 
check to Bandstra was written. No evidence was adduced con- 
cerning other conversations between Lewis and DeJong between 
April 19 and May 13. Evidence of checks written on behalf of the 
joint venture by DeJong through May 16 which were honored by 
Lewis supports the complainant’s contention that the joint 
venture agreement was viable on May 13, and that the check 
written to Bandstra on May 13 for cattle was a check issued on 
behalf of the joint venture. We so find. 


Evidence adduced from other actions of the Respondents 
supports the above finding. DeJong says he purchased the 20 
head from Bandstra for the joint venture. Respondent Lewis 
contends that they were not purchased for the joint venture. This, 
however, is clearly a decision made by Lewis after the fact. If 
Lewis’ contention is correct, then how could he have anticipated 
receiving a load of cattle in June when the truck driver went to 
Iowa the second time to pick up cattle? Obviously, he would have 
accepted the load. However, without Bandstra’s 20 head in the 
picture there could have been only 2 head remaining unreceived by 
Major Lewis— not the 13 or more which the driver said he came to 
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pick up. Moreover, Respondent Lewis had received Bandstra’s 20 
head. What was left over on May 13 were cattle from other trans- 
actions which had previously been paid for. This is the evidence. 


While Respondent Lewis refused to pay Bandstra for his cattle 
on the grounds that he wasn’t getting all the cattle he thought he 
was paying for, there was no evidence adduced that this was 
Bandstra’s fault. He was not shown to have any responsibility in 
the matter. It is unfortunate that cattle from other purchases died 
and for this reason Respondent Lewis suffered a loss. Clearly this 
is no basic whatever, on the evidence presented, to expect 
Bandstra to make up this loss. It is significant, also, to note that 
at no time did Respondent Lewis repudiate the deal made by 
DeJong with Bandstra advising Bandstra that DeJong had no 
authority to make the purchase. To the contrary Lewis accepted 
the cattle. He stated only that he wasn’t getting all of the cattle 
DeJong had purchased and that he would hold up Bandstra’s 
check until he received the other cattle. 


14. On the basis of the foregoing Findings of Fact we hold that a 
viable joint-venture agreement between Respondents Major 
Lewis and Henry DeJong existed on May 13, 1972, and that, 
pursuant to such agreement, the joint venture purchased cattle 
from Dennis Bandstra, issued a check in payment, and refused to 
honor such check when presented for payment. 


15. All contentions of the parties and all of the evidence 
presented on the record have been considered and, whether or not 
specifically mentioned herein, any arguments, requests, motions, 
etc., inconsistent with this decision are denied. 


CONCLUSIONS 


The complaint in this action alleges wilfull violation of section 
312(a) of the Act (7 U.S.C. 213(a)), and section 201.43(b) of the 
Regulations (9 CFR 201.43(b)). Title 7 U.S.C. 213(a) provides: 


“§ 213. Prevention of unfair, discriminatory, or deceptive practices 


(a) It shall be unlawful for any stockyard owner, market agency, or dealer 
to engage in or use any unfair, unjustly discriminatory, or deceptive 
practice or device in connection with determining whether persons should 
be authorized to operate at the stockyards, or with receiving, marketing, 
buying, or selling on a commission basis or otherwise, feeding, watering, 
holding, delivery, shipment, weighing, or handling, in commerce, of 
livestock.” 
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Section 201.43(b) of the Regulations provides: 


“‘(b) Purchasers to pay promptly for livestock. Each packer, market 
agency, or dealer purchasing livestock shall, before the close of the next 
business day following the purchase of livestock and the determination of 
the amount of the purchase price, transmit or deliver to the seller or his 
duly authorized agent the full amount of the purchase price, unless 
otherwise expressly agreed between the parties before the purchase of the 
livestock. Any such agreement shall be disclosed in the records of any 
market agency or dealer selling the livestock, and in the purchaser’s 
records and on the accounts or other documents issued by the purchaser 
relating to the transaction. The provisions of this section shall not be 
construed to permit any transaction prohibited by § 201.61(a) relating to 
financing by market agencies selling on a commission basis.”’ 


It has long been held in proceedings under the Act that a person 
subject to the Act who fails to make payment fully and promptly 
for livestock engages in or uses an “unfair’’ and ‘‘deceptive”’ 
practice under section 312(a) of the Act (7 U.S.C. 213(a)), and 
violates section 201.43(b) of the regulations (9 CFR 201.43(b)). 
(See In re Adolf Sklar, 31 A.D. 872, 882 (1972) and cases cited 
therein.) As the Findings of Fact disclose, Respondents, by 
refusing to honor a check given in payment for livestock, failed to 
pay promptly and in full for the 20 head of cattle purchased from 
Bandstra on May 13, 1972. In fact, they failed to pay Bandstra at 
all. The transaction was obviously a transaction in commerce, 
because the cattle were purchased in Iowa and moved interstate to 
Conway, Arkansas. In all respects it was a transaction regulated 
by the Act. 


Failing to honor checks issued for the payment of livestock 
purchased in commerce is just one practice that may be used to 
violate the prompt pay provisions of the Act and regulations. So 
far as the payee is concerned, there is no difference between 
holding a check which is dishonored when presented for payment 
and holding a check which is unpaid because the issuer has in- 
sufficient funds to cover it. In either case the payee does not get 
paid. The issuance of “insufficient funds’? checks has, in 
numerous decisions by the Secretary of Agriculture under the 
Act, been held to violate the Act and regulations. (See Jn re Adolf 
Sklar, supra; In re L. W. Cobb, 27 A.D. 1423 (1968); In re Victor 
Koenig d/b/a Koenig Sales Barn, 24 A.D. 1213 (1965). Cf. also, 
In re Loeb & Gottfried, Inc., and Robert Loeb, 31 A.D. 530 
(1972).) 


Respondent Major Lewis was registered under the Act as a 
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market agency or dealer. Although there is an indicated possible 
impropriety in such action, Respondent Lewis engaged in a joint 
venture with an unregistered person, Respondent DeJong, to do 
business under the Act. Pursuant to this agreement he undertook 
to use solely his financial resources to back up transactions made 
by the joint venture. There is no question, therefore, about Major 
Lewis being financially responsible for joint-venture transactions. 
As found herein, the purchase from Bandstra on May 13, 1972, 
was a joint-venture transaction made by DeJong. The evidence is 
clear that the joint venture, acting as a dealer, violated the Act 
and the regulations as charged for failure to pay in full and 
promptly for this purchase, because it refused to honor the check 
issued in payment for the livestock. 


The complaint alleges that the violation of the Act and the 
regulations by Respondents was “wilfull’’. In recent decisions 
under the Act the Judicial Officer, acting for and on behalf of the 
Secretary of Agriculture by delegation, discussed at great length 
his interpretation of this term as it applies and shall apply for 
purposes of enforcement proceedings under the Act. See In re 
Trenton Livestock, Inc., decided April 12, 1974, 33 A.D. _.___, 
incorporating by reference portions of his decision in Jn re 
Speight, et al., 33 A.D. 280 (1974). These decisions reflect the 
adoption for administrative policy purposes of the Supreme 
Court’s interpretation as set forth in Butz v. Glover Livestock 
Comm’n Co., 441 U.S. 182, 185, 187 (1973). The following is an 
excerpt from the Speight decision, pg. 303: 


“In any event, the Capitol Packing Company view of ‘wilfully’ would 
seem to be rendered nugatory by the Court’s decision in Butz v. Glover 
Livestock Comm’n Co., 411 U.S. 182, 185, 187 (1973). The Court stated 
(411 U.S. at 185): 


‘The Court of Appeals agreed that 7 U.S.C. § 204 authorized the 
Secretary to suspend ‘any registrant found in violation of the Act,’ 
454 F.2d, at 113, that the suspension procedure here satisfied the 
relevant requirements of the Administrative Procedure Act, 5 
U.S.C. § 558, and that ‘the evidence indicates that [respondent ] 
acted with careless disregard of the statutory requirements and thus 
meets the test of ‘wilfulness.’ ’ 


Referring to the suspension provisions under the Packers and Stockyards 
Act, the Court stated (411 U.S. at 187 and fn. 5, p. 187): 


‘Nothing whatever in that provision confines its application to cases 
of ‘intentional and flagrant conduct’ or denies its application in cases 
of negligent or careless violations.’ 


** * 
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‘Wilfully’ could refer to either intentional conduct or conduct that 
was merely careless or negligent.’ 


Hence it is clear that a suspension order may be issued under the Packers 
and Stockyards Act if a person carelessly or negligently fails to comply 
with the Act.” 


On the basis of the foregoing, we conclude that the action of 
Respondents in failing to make the payment to Bandstra in full 
and on time was wilful. It was no less than deliberate and in- 
tentional. 


The joint venture arrangement with DeJong, from the evidence 
presented, appears to be an unusual operation for Major Lewis. In 
accordance with the testimony of an agency official, his usual and 
customary business is done in conformity with the Act and the 
regulations. Nevertheless, as a registered market agency or 
dealer, Respondent Lewis, using his facilities and resources in this 
joint venture undertook the obligation of assuring that its ac- 
tivities, also, were conducted in conformity with the Act and the 
regulations. In this one instance they were shown not to be. 
Respondent DeJong, although not registered as a market agency 
or dealer, as a party to the joint venture, also engaged in activities 


regulated by the Act. He is also culpable for violation of the Act 
and regulations. 


The Secretary of Agriculture has consistently held in decisions 
under the Act that failure to pay in full and promptly for livestock 
purchased in commerce is a serious violation of the Act. The Act 
gives the Secretary authority to impose sanctions against 
violators. In pertinent part Title 7 U.S.C. § 213(b) provides: 


‘‘(b) Whenever complaint is made to the Secretary by any person, or 
whenever the Secretary has reason to believe, that any stockyard owner, 
market agency, or dealer is violating the provisions of subsection (a) of this 
section, the Secretary after notice and full hearing may make an order that 
he shall cease and desist from continuing such violation to the extent that 
the Secretary finds that it does or will exist.”’ 


Also, Title 7 U.S.C. § 204 provides: 


‘*§ 204. Bond and suspension of registrants 


On and after July 12, 1943 the Secretary may require reasonable bonds 
from every market agency and dealer, under such rules and regulations as 
he may prescribe, to secure the performance of their obligations, and 
whenever, after due notice and hearing, the Secretary finds any registrant 
is insolvent or has violated any provisions of this chapter he may issue an 
order suspending such registrant for a reasonable specified period. Such 
order of suspension shall take effect within not less than five days, unless 
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suspended or modified or set aside by the Secretary or a court of competent 
jurisdiction.” 


In this instance the agency has recommended that a cease and 
desist order be entered against Respondent Major Lewis and that 
his registration to act as a market agency or dealer be suspended 
for a period of 14 days. Respondent Henry DeJong failed to 
answer or otherwise plead in this action. For this failure, in 
response to a motion filed by Complainant, we ruled on August 7, 
1973, that an appropriate order against him would be issued 
pursuant to the Rules of Practice (9 CFR 202.9(b) and (c). 
However, Respondent DeJong was present at the hearing, gave 
testimony, and the Findings of Fact herein are fully as applicable 
to him as if he had made and argued a separate defense in the 
matter. He is equally liable with Respondent Major Lewis for 
violation of the Act and the Regulations as charged. In view of 
this fact, no separate order will be issued against him, but the 
sanction against him is included in the attached order. We con- 
sider that the sanction recommended by the agency is within the 
scope of the announced policy of the Secretary in connection with 
similar violations under the Act and is appropriate in the cir- 
cumstances. 


ORDER 


Respondents Major Lewis and Henry DeJong, acting pursuant 
to a joint venture with themselves, or others, or acting as in- 
dividuals, in connection with activities as a market agency or 
dealer in transactions regulated by the Act, shall cease and desist 
from: 


1. Failing to honor, or make funds available to honor, checks or 
drafts issued in payment for livestock purchased in commerce; 


2. Failing to pay promptly the full purchase price of livestock 
purchased in commerce. 


Respondent Major Lewis is suspended as a registrant under the 
Act for a period of fourteen (14) days. 


The cease and desist provisions of this Order shall become 
effective as to respondent Major Lewis upon service. They became 
effective upon respondent Henry DeJong on July 16, 1974, since 
he filed no appeal. The suspension provisions of this Order shall 
become effective on the tenth day after service upon respondent 
Major Lewis. 
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(No. 16,031) 


In re GERALD Bercstrom. P&S Docket No. 4991. Decided Sep- 
tember 9, 1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violations of the Act and regulations as found herein. Respondent is sus- 
pended as a registrant under the Act for a period of 60 days and thereafter 
until no longer insolvent. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on July 29, 1974, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respond- 
ent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. A. Gerald Bergstrom, hereinafter referred to as the 
respondent, is an individual whose address is Williston, North 
Dakota 58801. 


B. Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 
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(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities, as of December 13, 1973, 
exceeded his current assets. As of said date, respondent had 
current liabilities totaling $162,967.92 and current assets totaling 
$57,281.62, resulting in an excess of current liabilities over 
current assets of $105,686.30. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, the 
full amount of the purchase price for such livestock. 


Date of No. of 
Purchase Head & 
1973 Species Amount Purchased From 
December 31 90 cattle $23,122.94 K. E. Piedalue 
Missoula, Montana 
December 19 197 cattle 52,972.77 Sidney Livestock Market 
Center, Sidney, Montana 


4. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business as a 
dealer under the Act in that respondent failed to keep and 
maintain (1) a general ledger of accounts showing assets, 
liabilities, and net worth; (2) a cash receipts journal; (3) a cash 
disbursements journal; and (4) monthly reconciliations of bank 
accounts. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in finding of fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts set forth in fin-ing of fact 4 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


Respondent, in connection with his operations under the Act, 
shall cease and desist from failing to pay; when due, the full 
purchase price of livestock purchased in commerce. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business as a dealer subject to the Act including a general ledger, 
a cash receipts journal, and a cash disbursements journal. 
Respondent shall make monthly reconciliations of his accounts. 


Respondent is suspended as a registrant under the Act for a 
period of sixty (60) days and thereafter until he demonstrates that 
he is no longer insolvent. When respondent demonstrates that he 
is no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension after the expiration of the 
sixty (60) day period. 


This order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 16,032) 


In re Bospsy’s Quatity Megats, Inc., d/b/a Country QUALITY 
Meats, Connie S. MayuuGcH and Rosert R. Mayuuau. 
P&S Docket No. 4903. Decided September 9, 1974, with 
respect to Connie S. Mayhughand Robert R. Mayhugh. 


Consent order 


Respondents Connie S. Mayhugh and Robert R. Mayhugh have consented to 
the issuance of the cease and desist order herein against them for violations 
of the Aet and regulations in connection with ‘‘bait and switch” tactics 
and unfair and deceptive practices as found herein. Said respondents are 
ordered to cease and desist from such violations. 


Dennis L. Strawderman, for complainant. 
Respondents Connie S. and Robert R. Mayhugh pro se. 


Decision by William J. Weber, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
Complainant and Notice of Hearing filed on February 12, 1974, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging the respond- 
ents have violated the Act. 


Respondents, Connie S. Mayhugh and Robert R. Mayhugh, 
have filed Answers in which they admit the jurisdictional 
allegations of the Complaint and Notice of Hearing, neither admit 
nor deny the remaining allegations, waive oral hearing and further 
procedure under the Rules of Practice (9 CFR 202.1 et seq.) and 
consent to the issuance of a specified Order containing findings of 
fact and conclusions based upon the allegations of the Complaint 
and Notice of Hearing, the Order to become effective on the first 
day after service upon respondents. Complainant has recom- 
mended that the Cease and Desist Order consented to by the 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Respondent Bobby’s Quality Meats, Inc., d/b/a 
Country Quality Meats, hereinafter referred to as respondent 
Bobby’s Quality Meats, is a corporation organized and existing 
under the laws of the State of Kentucky with its principal office 
and place of business located in Smithland, Kentucky. Respond- 
ent Connie S. Mayhugh and her husband Robert R. Mayhugh 
hereinafter referred to jointly as the individual respondents are 
respectively the president and secretary-treasurer of Bobby’s 
Quality Meats, Inc. Respondent Bobby’s Quality Meats’ 
operations consist principally of purchasing, manufacturing or 
preparing for sale, and of selling meat in commerce. 

(b) Respondent Connie S. Mayhugh whose address is 1241 
Melody Lane, Jeffersonville, Indiana, was both before and after 
the time involved in the below stated transactions the president of 
Bobby’s Quality Meats, Inc., and together with Robert R. 
Mayhugh controlled the operation of the respondent corporation. 


(c) Respondent Robert R. Mayhugh, whose address is 1241 
Melody Lane, Jeffersonville, Indiana, was both before and after 
the time involved in the below stated transactions the secretary- 
treasurer of Bobby’s Quality Meats, Inc., and together with 
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Connie S. Mayhugh controlled the operation of respondent 
corporation. 


(d) Respondents maintain outlets in Southaven and Mineral 
Wells, Mississippi along with outlets in Kentucky. 


2. Respondents are and were at all times material herein 
engaged in the business of purchasing, manufacturing or 
preparing for sale, and of selling meat in commerce as “packers,”’ 
within the meaning of such term as defined in the Act. 


The individual respondents and respondent Bobby’s Quality 
Meats purchased beef carcasses in the months of June, July, 
August and September, 1973 from Reelfoot Packing Company, 
Union City, Tennessee, and caused such beef carcasses to be 
shipped from Union City, Tennessee to the corporation’s in- 
dividual outlet stores in Kentucky and Mississippi. During the 
period of the price freeze (August, 1973 only) cattle were pur- 
chased for respondent Bobby’s Quality Markets out of the 
feedlots in Oklahoma and Texas. These cattle were custom 
slaughtered and dressed at Reelfoot Packing Company and the 
carcasses shipped to the outlet stores in Kentucky and 
Mississippi. Said beef carcasses which were shipped to the 
Mississippi stores were then sold to residents of Arkansas, 
Tennessee and Mississippi who were induced to buy said beef by 
advertisements placed in two Memphis, Tennessee newspapers 
which offered beef at low prices and which appeared to constitute 
genuine and bona fide offers. On or about June 3, July 1, 8, and 
15, August 5 and 26, September 9 and 30, 1973 respondents 
advertised said beef in the Commercial Appeal. On or about June 
28 and July 8 said beef was advertised in the Village Express. 


3. Respondent Bobby’s Quality Meats and the individual 
respondents from June 3, 1973 through September 1973 in 
connection with the marketing of beef, in the course of conduct of 
their business described in paragraph 2 above, for the purpose of 
inducing the sale of certain higher priced beef, made statements in 
the advertisements in the Commercial Appeal and in the Village 
Express, newspapers published in the State of Tennessee, 
representing that they were making bona fide offers to sell the 
advertised beef at the stores in Mineral Wells and Southaven, 
Mississippi at the low prices set out in the advertisements in said 
newspapers. The offers set forth in said advertisements were not 
genuine and bona fide but were made for the purpose of inducing 
persons interested in the purchase of the advertised beef to go to 
said plants and to purchase beef other than that advertised and at 
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a higher price. After getting interested persons to said plants, 
said respondents and their salesmen made no effort to sell the 
advertised beef at the advertised prices, but instead disparaged 
said beef in such a manner as to discourage the purchasers from 
purchasing the advertised beef and attempted to and often did sell 
to them much higher priced beef. Said respondents and their 
salesmen showed the advertised beef to its disadvantage and had 
very limited quantities of such beef available for sale. 


4. Respondents Bobby’s Quality Meats and the individual 
respondents, on or about September 20, 1973 in the sales trans- 
action described below, in the course and conduct of their business 
described in paragraph 2 above engaged in unfair and deceptive 
practices or devices in commerce. In connection with said sales 
transaction, said respondents displayed to the purchaser meat 
which they represented as being a hindquarter of a beef carcass. 
Said respondents in making delivery pursuant to such sale 
delivered to said purchaser processed and packaged meat, a 
substantial portion of which originated from beef carcass 
forequarters. More specifically: 


(a) Respondents Bobby’s Quality Meats and the individual 
respondents through their salesman at the Southaven plant on or 
about September 20, 1973 displayed and sold to one Leigh Durbin 
and to one J. E. Stalls, Jr. (of the Memphis office of the Better 
Business Bureau) meat which was represented by an employee of 
said respondents to be a hindquarter and rib section allegedly 
weighing 283 pounds. Said meat was extremely fat and still 
contained a kidney and a fat clod inside the carcass. Said respond- 
ents delivered to the Better Business Bureau representatives, 
pursuant to such sale, processed and packaged meat weighing 
approximately 125 pounds. Further, said hindquarter was upon 
further examination found to be missing several portions of meat 
and was found to contain several portions of meat from a beef 
forequarter. 


CONCLUSIONS 


By reason of the facts alleged in paragraphs 3 and 4 hereof, 
respondents have engaged in and used unfair and deceptive 
practices and devices in commerce, in violation of section 202(a) of 
the Act (7 U.S.C. 192(a)). 


Inasmuch as respondents Connie S. Mayhugh and Robert R. 
Mayhugh have consented to the issuance of the Order set forth 
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below and complainant has recommended that such Order be 
issued, the Order will be issued. 


ORDER 


Respondents Connie S. Mayhugh and Robert R. Mayhugh, in 
connection with any meat or meat food product manufactured or 
prepared for sale or shipment in commerce, shall cease and desist 
from: 


1. Representing, directly or indirectly, that any meat or meat 
food product is being offered for sale at a certain price under 
certain conditions when such offer is not a bona fide offer; 


2. Preparing or displaying any meat or meat food product in 
any manner for the purpose of causing a prospective customer to 
believe that its purchase would be inadvisable; 


3. Discouraging or otherwise ridiculing or degrading any of the 
meat or meat food product they advertised for sale; 


4. Representing that any meat or meat food product has been 
or will be derived from a particular part or portion of a livestock 
carcass, when in fact such meat or meat food product has not been 
or will not be derived from such part or portion of a livestock 
carcass; and 


5. Delivering to a purchaser any meat or meat food product 
which originated from any part or portion of a livestock carcass 
other than the part or portions selected by the customer, if the 
customer has made a specific selection. 


The Order shall become effective on the first day after service 
thereof upon respondents. Copies hereof shall be served upon the 
parties. 


(No. 16,033) 
In re Bitty Rex LAwrence, d/b/a FRANKLIN County LIVESTOCK 
Commission Co. P&S Docket No. 4924. Decided September 
9, 1974. 


Consent order 
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Respondent has consented to the issuance of the cease and desist order herein 
against him for violating the Act and regulations in connection with defi- 
ciencies in his Custodial Account and in permitting his ringman and starter 
to purchase consigned livestock for his own account. Respondent shall 
cease and desist from such violations. 


Rodney Streff, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by complaint 
filed on March 13, 1974, by the Administrator, Packers and 
Stockyards Administration, United States Department of 
Agriculture, charging that the respondent has willfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. Complainant has also 
recommended that respondent not be suspended as a registrant 
under the Act, because a recent analysis of respondent’s custodial 
account indicates that the deficiency in the custodial account has 
been corrected. 


FINDINGS OF FACT 


1. (a) Billy Rex Lawrence, d/b/a Franklin County Livestock 
Commission Co., hereinafter referred to as the respondent, is an 
individual with his principal place of business located at Mt. 
Vernon, Texas 75457. 


(b) Respondent is, and at all time herein was: 


(1) Engaged in the business of conducting and operating 
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Franklin County Livestock Commission Co., a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis in commerce at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce on a commission 
basis. 


2. Respondent, in connection with his operations as a market 
agency during the period from November 28, 1973, through 
January 15, 1974, failed to maintain and use properly his 
custodial account for shippers’ proceeds, thereby endangering the 
faithful and prompt accounting and payment of portions of 
proceeds due the owners or consignors of livestock in that: 


(a) (1) As of November 28, 1973, respondent had out- 
standing checks drawn on his custodial account for shippers’ 
proceeds in the amount of $48,093.69, and had to offset such 
checks, cash in his bank account in the amount of $199.30, no 
current proceeds receivable, and no deposits in transit, resulting 
in a deficiency of $47,894.39 in funds available to pay shippers’ 


proceeds; 


(2) As of December 31, 1973, respondent had out- 
standing checks drawn on his custodial account for shippers’ 
proceeds in the amount of $73,361.54, and had to offset such 
checks, cash in his bank account in the amount of $3,672.23, 
drafts in transit in the amount of $5,155.00, no current proceeds 
receivable, and no deposits in transit, resulting in a deficiency of 
$64,534.31 in funds available to pay shippers’ proceeds; and 


(3) As of January 15, 1974, respondent had outstanding 
checks drawn on his custodial account for shippers’ proceeds in 
the amount of $96,843.70 and had to offset such checks, cash in 
his bank account in the amount of $24,596.67, drafts in transit in 
the amount of $4,016.09, no current proceeds receivable, and no 
deposits in transit, resulting in a deficiency of $68,230.94 in funds 
available to pay shippers’ proceeds. 


(b) Such deficiencies were due to respondent’s failure to 
deposit in his custodial account for shippers’ proceeds within the 
time prescribed by the regulations, an amount equal to the 
proceeds receivable from the sale of consigned livestock. 


3. Respondent, during the period from November 1, 1973, 
through February 1, 1974, employed Gerald Gordon as his 
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ringman and starter at the stockyard, not withstanding that said 
Gerald Gordon, during such period of employment, was 
separately registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce for his own account and was 
so operating at the stockyard. 


4. Respondent, on or about the dates set forth below, per- 
mitted his ringman and starter Gerald Gordon to purchase, for his 
own account, livestock which had been consigned to respondent 
for sale on a commission basis and permitted him to sell livestock 
at the stockyard for his own account which so employed. 


Sale Date No. of Head Purchase Amount Sale Amount 
11/1/73 95 $15,229.68 
11/8/73 33 7,081.82 
11/8/73 39 $6,272.72 

12/20/73 50 14,884.10 
1/10/74 9 1,688.51 
1/24/74 27 4,760.51 


CONCLUSIONS 


By reason of the facts as found in Finding of Fact 2 herein, 
respondent has willfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and section 201.42 of the regulations 
(9 CFR 201.42). 


By reason of the facts as found in Findings of Fact 3 and 4 
herein, the respondent has willfully violated section 307 and 
312(a) of the Act (7 U.S.C. 208, 213(a)), and sections 201.57(a) 
and 201.66(b) of the regulations (9 CFR 201.57(a), 201.66(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, his agents and employees, directly or through any 
corporate or other device, in connection with respondent’s 
livestock operations under the Act, shall cease and desist from: 


1. Failing to deposit in his custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from sales of consigned livestock; 
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2. Failing to otherwise maintain his custodial account for 
shippers’ proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42); 


3. Permitting his ringman and starter, or any other employees 
engaged in the actual conduct of auction sales, to purchase 
livestock out of consignments for any purpose for their own ac- 
count; and 


4. Employing or permitting any dealer or market agency, or 
any employee of any such person, to perform any service or duty 
in connection with the furnishing by respondent of his services 
when such dealer or market agency engages in dealer or market 
agency transactions at the stockyard. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after serv- 
ice upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 16,034) 


In re Sam R. Mauck. P&S Docket No. 4949. Decided September 
9, 1974. 


Insufficient funds checks — failure to pay when due — Sanction 


Where respondent issued insufficient funds checks in purported payment for 
livestock purchased in commerce and failed to pay when due for such live- 
stock, respondent violated the Act and the regulations thereunder. Re- 
spondent is suspended as a registrant under the Act for a period of 45 days. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
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181 et seq.), hereinafter called the Act. It was instituted by a 
complaint filed on May 8, 1974, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture. The complaint alleges that respondent has wilfully 
violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


Copies of the complaint and the rules of practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to 
Section 202.9(c) of the rules of practice, as amended (9 CFR 
202.9(c) as amended). 


FINDINGS OF FACT 


1. (a) Sam R. Mauck, hereinafter referred to as the respond- 
ent, is an individual whose address is Route 1, Stephens City, 
Virginia 22655. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent in connection with his livestock operations as a 
dealer under the Act, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce and in pur- 
ported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 
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Date of Date of Purchased Amount of 
Purchase Check No. ofHead (At) (From) Check 

1/8/74 2/5/74 129 Fauquier L/S $ 2,196.41 

Exchange, Inc. (partial 

Marshall, VA payment) 

1/15/74 1/22/74 7 $ 9,886.32 

1/22/74 1/29/74 $18,642.22 

1/29/74 2/5/74 + $13,788.40 


3. (a) Respondent, in connection with his livestock operations 
as a dealer under the Act, on or about the dates and in the trans- 
actions listed below, purchased livestock in commerce and failed 
to pay, when due, the full purchase price of such livestock. 


Date of Purchased No. of Head Amount of Amount Unpaid 
Purchase (At)(From) Purchased Purchase Paid Balance 


1/8/74 Fauquier L/S 129 $36,091.88 $33,895.47 $ 2,196.41 
Exchange, Inc. 
Marshall, VA 


1/15/74 28 $ 9,886.32 -0-NSF $ 9,886.32 


Check 

1/22/74 " 56 $18,642.22 -0-NSF $18,642.22 
Check 

1/29/74 ‘f 47 $18,788.40 -0-NSF $13,788.40 
Check 

2/5/74 = 31 $ 8,239.64 -0- $ 8,239.64 


(b) As'of April 1, 1974, there remained unpaid by the 
respondent a total of $52,752.99 for the livestock set forth above. 


By reason of the facts set forth in Finding of Fact 2 and 3 
herein, respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


ORDER 


Respondent, in connection with his operations under the Act, 
shall cease and desist from: 


1. Issuing checks and/or drafts in payment for livestock 
purchased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they were drawn 
to pay such checks and/or drafts; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
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period of 45 days. 


This order shall be effective from the sixth day after the 
Decision and Order become final.* a hereof should be served 
upon the parties. 


Pursuant to the amended rules of practice governing procedures 
under the Packers and Stockyards Act, this Decision and Order 
become final without further proceedings 35 days after service 
hereof UNLESS appealed to the Secretary by a party hereto 
within 30 days after service, as provided in Sections 202.16 and 
202.18 of the Rules of Practice as amended. 


(No. 16,035) 


In re Mip-States Livestock, Inc. a Corporation, Date E. Van 
Wyk, an Individual, and Gorpon ReEisincErR, an Individual. 
P&S Docket No. 4906. Decided September 9, 1974, as to 
Mid-States Livestock, Inc. 


Consent order — Sanction 


Respondent Mid-States Livestock, Inc., the corporate respondent, has consent- 
ed to the issuance of the order herein against it for violations of the Act and 
regulations in connection with the issuance of insufficient funds checks or 
drafts and failure to pay when due. Respondent Mid-States Livestock, 
Inc. is suspended as a registrant under the Act for a period of 30 days and 
thereafter until it demonstrates that it is no longer insolvent. 


Rodney Streff, for complainant. 
John H. Neiman, Des Moines, Iowa, for respondent 
Mid-States Livestock, Inc. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed on February 13, 1974, and amended on March 28, 
1974, by the Administrator, Packers and Stockyards Ad- 


*The Decision and Order became final September 9, 1974. --Ed. 
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ministration, United States Department of Agriculture, charging 
that the financial condition of Mid-States Livestock, Inc., does 
not meet the requirements of the Act and that the respondents 
have wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent Mid-States Livestock, Inc., filed an answer on 
August 14, 1974, in which it admits the jurisdictional allegations 
of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the 
rules of practice (9 CFR 202.1 et seq.) and consents to the 
issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint as 
amended and consistent with its answer of August 14, 1974, the 
order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by respondent Mid-States Livestock, Inc., be issued 
and that upon the issuance of the Order the proceeding be con- 
sidered concluded against Mid-States Livestock, Inc. Com- 
plainant in its recommendation stated that the reocmmendation 
does not affect the proceedings against the individual respondents 
Dale Van Wyk and Gordon Reisinger and was not to be taken to 
prejudice in any way complainant’s case against the individual 
respondents. 


FINDINGS OF FACT 


1. (a) Mid-States Livestock, Inc., hereinafter referred to as the 
corporate respondent is a corporation with its principal place of 
business located at Eldora, Iowa 50627. 


(b) The corporate respondent, at all times material herein 
was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for its own account and buying and selling 
livestock in commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to buy and sell livestock in commerce on a commission 
basis. 


(c) Dale E. Van Wyk, an individual respondent, is an in- 
dividual with his principal place of business located at Eldora, 
Iowa 50627 and who at all times material herein was: 
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(1) Secretary-Treasurer of the corporate respondent; 


(2) Engaged in the business of buying and selling 
livestock in commerce for his own account and buying livestock on 
a commission basis in commerce; and 


(3) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to buy livestock in commerce on commission. 


(d) Gordon Reisinger, an individual respondent, is an in- 
dividual whose address is Eldora, lowa 50627, and who at all 
times material herein was President of the corporate respondent. 


2. The corporate respondent, in connection with its operations 
as a dealer and a market agency in commerce under the Act, on or 
about the dates and in the transactions set forth below purchased 
livestock in commerce, and failed to pay, when due, the full 
purchase price of such livestock. 


Date of No. of Head 
Purchase — and Species Amount Purchased From 
9-1-73 48 cattle $ 19,871.13 Platte Valley Livestock 
Auction, Gering, 
Nebraska 
75 cattle 26,717.14 B & J Cattle Co., 
Bozeman, Montana 
271 cattle 146,786.40 = is i 
250 cattle 91,736.40 
18 cattle 5,855.74 Northeast Iowa Sales 
Commission, Waukon, 
lowa 
13 hog 422.45 Howard Brummel 


Monroe, Iowa 


12 hog .200.60 
37 hog 3,570.00 
11 hog 988.20 
1 cattle 520.40 Kevin Hackney 
Gifford, Iowa 
93 cattle 31,401.28 Emmett Livestock 
Commission Co., 
Emmett, Idaho 
9-17-73 98 cattle ,342.54 i. ~ * 
9-19-73 121 cattle ,920.46 
9-21-73 117 cattle 39,753.17 
9-29-73 81 cattle ,430.02 
9-18-73 45 cattle 074.73 Roy Henkel 
Parma, Iowa 
9-21-73 156 cattle ,248.80 Jim Thompson 
Harveyville, 
Kansas 
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Date of No. of Head 
Purchase and Species Amount Purchased From 


9-22-73 237 cattle 85,258.10 Roy Marcoux 
Centralia, Kansas 
9-24-73 26 hog 2,860.78 Marion Monster 
Pella, Iowa 
9-24-73 53 hog 4,937.36 Ronald Van Genderen 
Monroe, Iowa 
9-24-73 23 hog 2,005.86 Dean Blome 
Hubbard, Iowa 
9-24-73 4 cattle 1,389.11 Greg Reisinger 
Eldora, Iowa 
9-26-73 39 cattle 16,161.66 cod Rea. PFE 
9-25-73 20 hog 1,514.10 Dale Olson 
Radcliff, Iowa 
9-25-73 20 hog ,733.48 Erik Sorenson 
Monroe, Iowa 
9-25-73 2 hog 277.92 Douglass Enyart 
Perry City, lowa 
9-26-73 68 cattle ,745.14 Searcy County Auction 
Co., Marshall, 
Arkansas 
80 hog ,999.20 Vernon Terpstra 
Monroe, Iowa 
11 hog ,075.80 Brent Fisher 
Akley, Iowa 
10 hog ,566.30 Malmin Olson 
Radcliff, Iowa 
1 hog 205.50 E. H. Miller & Son 
Otley, Iowa 
51 cattle 22 336.65 Arvin Boot 
Pella, Iowa 


(b) As of December 7, 1973, there remained unpaid by the 
corporate respondent a total in excess of $500,000 for the livestock 
set forth in (a) above although as of December 7, 1973 respondent 
Dale Van Wyk personally paid $53,214.60 for the livestock set 
forth in (a) above. 


3. The corporate respondent, in connection with its operations 
as a dealer and a market agency in commerce under the Act, on or 
about the dates in the transactions set forth below, and at divers 
othe times, purchased livestock in commerce, and in purported 
payment therefor issued checks which were returned unpaid by 
the bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn at the time the checks were presented for 
payment. 
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Date of 
Purchase 
9-10-73 
9-24-73 


9-25-73 
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Date of 
Check 
9-10-73 
9-24-73 
9-25-73 
9-26-73 


9-28-73 


No. of Head 
and Species 
13 hogs 
23 hogs 
20 hogs 


37 hogs 


11 hogs 


Purchase Price 
$1,422.45 


2,005.86 
1,514.10 
3,570.00 


988.00 


Purchased From 
Howard Brummel 
Monroe, Iowa 
Dean Blome 
Hubbard, Iowa 
Dale Olson 
Radcliff, Iowa 
Howard Brummel 
Monroe, Iowa 


4. The corporate respondent, in connection with its operations 
as a dealer and a market agency in commerce under the Act, on or 
about the dates and in the transactions set forth below, and at 
divers other times, authorized drafts to be issued in purported 
payment for livestock purchased in commerce which drafts were 
returned unpaid. 


No. of Head 
and Species 
237 cattle 


Purchased From 
Roy Marcoux 
Centrala, Kansas 
Jim Thompson, Sr. 
Harveyville, Kansas 


Amount 
$85,258.10 


Date of Draft 
9-22-73 


9-21-73 156 cattle $51,248.80 


CONCLUSIONS 


By reason of the facts as found in Findings of Fact 2, 3 and 4 
herein, respondent Mid-States Livestock, Inc., wilfully violated 
section 312(a) of the Act (7 U.S.C. 213(a)) and section 201.43(b) of 
the regulations (9 CFR 201.43(b)). 


Inasmuch as the corporate respondent has consented to the 
issuance of the order set forth below and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Mid-States Livestock, Inc., its officers, directors, agents and 
employees directly or through any corporate or other device, in 
connection with the operations of Mid-States Livestock, Inc. asa 
dealer and a market agency under the Act, shall cease and desist 
from: 


1. Issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
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deposit in the bank account upon which they are drawn to pay 
such checks; 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


3. Failing to accept or make funds available to pay drafts 
issued in payment for livestock purchased in commerce. 


The corporate respondent is suspended as a registrant under 
the Act for a period of thirty days and thereafter until it 
demonstrates that it is solvent. When the corporate respondent 
demonstrates that it is solvent, a supplemental order will be 
issued in this proceeding terminating this suspension, after the 
expiration of the thirty day period. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon the corporate respondent. Copies hereof shall be 
served upon the parties. 
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Aunt NE .uie’s Foon, Inc. v. K & C Foop Sates. PACA 
Docket No. 2-3262. Contract — failure to fulfill 
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Reparation 


Basin Propuce Co., Inc. v. Davita Distrisutine Co., 
Inc. PACA Docket No. 2-3475. Default 


Biue Goose Growers, Inc. v. JoHN Weyman. PACA 
Docket No. 2-3239. Dismissal — on authorization of 
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Reparation 
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PACA Docket No. 2-3473. Default 
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Docket No. 2-3481. Default 
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Docket No. 2-3466. Default 
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Docket No. 2-3472. Default 
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AGRICULTURE DECISIONS 


Perishable Agri. Commodities Act, 1930—Cont. 


Situ Potato Co. v. Bert P. Castitte. PACA Docket No. 
2-3425. Stay order pending issuance of further order 


SunrisE Fruit Co., Inc. v. Great Brince Foops, Inc. 
et al. PACA Docket No. 2-3284. Acceptance — 
liability for reasonable value in absence of contract 
— Allegation of valuelessness — failure to establish 
— Market value — determined as reasonable value 
— Reparation 


(No. 16,037) 


Aunt NELLIz’s Foop, Inc. v. K & C Foop Sates. PACA Docket 
No. 2-3262. Decided September 4, 1974. 


Contract — failure to fulfill obligations under — Damages — measure of — 
Reparation 


Where the contract between the parties was not conditional upon supply, and 
respondent failed to deliver the peas, thereby failing to fulfill its obligation 
under the contract, respondent is liable to complainant as damages the 
difference between the contract price and the cost of the cover purchase 
made by complainant. Such difference is $7,842.42, for which amount re- 
paration is awarded complainant with interest. 


Carl B. Senden, Chicago, Ill., for complainant. 
Respondent pro se. 
John H. Vetne, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation 
against respondent in the amount of $7,842.45 in connection with 
a transaction involving the shipment of frozen peas in interstate 
commerce. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Although the amount claimed as damages in the formal 
complaint exceeds $3,000, neither party requested an oral 
hearing. Accordingly the shortened procedure provided in the 
rules of practice (7 CFR 47.20) is applicable. Under this 
procedure, the verified pleadings of the parties are considered a 
part of the evidence in the case, as is the Department’s report of 
investigation. In addition, the parties were given the opportunity 
to submit further evidence to supplement that contained in the 
pleadings and the report of investigation. No such evidence was 
submitted. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Aunt Nellie’s Foods, Inc., is a corporation 
whose address is P.O. Box 67, Clyman, Wisconsin. 


2. Respondent, K & C Food Sales, is a corporation, whose 
address is 656 South Alameda Street, Los Angeles, California. At 
the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about July 31, 1973, complainant contracted for the 
purchase of 112,035 pounds, grade ‘‘A”’ peas, from respondent, at 
21 cents per pound. The peas were to be shipped, in three loads, 
during the months of October and November, 1973. Said contract 
was negotiated by Great Lakes Associates, a broker, of Chicago, 
Illinois. The contract is represented in writing by a sales con- 
firmation issued by the broker. 


4. On or about October 9, 1973 respondent communicated to 
complainant that it would not make delivery of the peas in ac- 
cordance with the contract, whereupon complainant purchased 
peas elsewhere at 28 cents per pound. The difference between the 
contract price of the peas to be shipped from respondent, and the 
covering purchase for the same amount of peas, was $7,842.45. 
Respondent, pursuant to invoice from complainant, issued to 
complainant a check in this amount, but stopped payment on the 
check on the advice of its attorney, because the sole reason of its 
noncompliance with the contract was the failure of its supplier, 
Lynden Farms to supply the peas required. 
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5. The formal complainant was filed on February 4, 1974 which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent contends, in its answer, that it could not fulfill its 
obligations under the contract because its supplier did not furnish 
the required peas. We find this defense to be without merit. It has 
been consistently held that where a contract is not contingent 
upon availability, crop failure, weather conditions, and the like, 
non-performance is not excused. Broderick Wood Products 
Company v. United States, 195 F.2d 433 (10th Cir. 1952); 
Feldman Brothers Produce Company, Inc. v. A. Pellegrino & 
Sons, 32 A.D. 1845 (1973); The Kunkel Company v. Womac 
Brothers Produce, 25 A.D. 698 (1966); Western Fruit 
Distributors v. Turlock Frozen Foods, 17 A.D. 780 (1958); 
Maryland Trading Company v. California Frozen Foods, 16 A.D. 
1266 (1957). 


Since there is no indication that the contract involved herein 
was conditional upon supply, we must conclude that respondent’s 
failure to deliver the peas, as required by the contract between the 
parties, was a violation of section 2 of the Act. The measure of 
damages may be computed by establishing the difference between 
the contract price and the cost of the cover purchase, providing 
the cover purchase was made in good faith and with unreasonable 
delay, UCC § 2-712; Feldman Brothers, supra at page 1848. We 
are satisfied that complainant did make a cover purchase meeting 
these requirements. Reparation therefore, in the amount of the 
difference, or $7,842.45, should be awarded to complainant, 
against respondent, with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $7,842.45 with interest thereon 
at the rate of 8 % per annum from December 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 16,038) 


In re CLARENCE R. Domercue, R. Lamar SpENcER and ERNEST 
ALRICK TEMPLE, JR., Individually and as Co-partners d/b/a 
SHELBY WHOLESALE ComMPANY and CLARENCE DomeErGuE, R. 
LAMAR SPENCER and the Estate or ERNEST ALRICK TEMPLE, 
JR., Individually and as Co-partners d/b/a SHELBY WHOLE- 
SALE Company and SHELBY WHOLESALE Company, INc., a 
Corporation. PACA Docket No. 2-3164. Decided September 
16, 1974. 


Agreed purchase prices — failure to pay in full — Publication of facts — Sanc- 
tion as to respondent corporation 


Where respondents received and accepted 38 lots of perishable agricultural 
commodities purchased in commerce and failed to pay in full therefor, and 
thereby violated the Act and regulations, the facts and circumstances of 
such violations shall be published. The license of the respondent corpora- 
tion is revoked. 


Daniel W. Wentzell, for complainant. 
J. C. Bell, Hattiesburg, Miss., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a Complaint filed on November 2, 1973, by 
the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It 
is alleged in the Complaint that respondents purchased, received 
and accepted 38 lots of fruits and vegetables, all being perishable 
agricultural commodities, in interstate and foreign commerce, 
from nine sellers but failed to make full payment promptly of the 
agreed purchase prices, or the balances thereof, totalling 
$24,279.20. 


A copy of the Complaint was served upon respondents on 
November 9, 1973, which Complaint has not been answered. The 
time for an answer having expired, and upon the motion of the 
Complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further procedure or hearing, 
pursuant to Section 47.30(c) of the Rules of Practice (7 CFR 
47.30(c)). 
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FINDINGS OF FACT 


1. (a) Respondents Clarence R. Domerque, Jr., R. Lamar 
Spencer, and Ernest Alrick Temple, Jr. did business as Shelby 
Wholesale Company, a co-partnership, whose mailing address 
was P.O. Box 841, Hattiesburg, Mississippi. Pursuant to the 
licensing provisions of the Act, license number 171997 was issued 
to the respondents on August 6, 1957. This license was renewed 
annually but automatically terminated upon the death of one of 
the partners, Ernest Alrick Temple, Jr., on October 27, 1973. 
Nevertheless, respondents Clarence R. Domerque, Jr., R. Lamar 
Spencer, and the Estate of Ernest Alrick Temple, Jr., continued, 
as a co-partnership, to operate subject to the Act, as Shelby 
Wholesale Company from October 27, 1972 until January 15, 
1973, but did not obtain a license under the Act during this 
period. 


(b) Respondent Shelby Wholesale Company, Inc., the 
successor in interest to the co-partnerships, is a Mississippi 
corporation chartered on January 15, 1973, which began its 
business operations subject to the Act on that date. On May 8, 
1973, license number 731353 was issued to this respondent. This 
license is next subject to renewal on or before May 8, 1974. The 


corporate mailing address is 403 East Front Street, Hattiesburg, 
Mississippi. 


2. As more fully set forth in paragraph 2 of the Complaint, 
during the period February, 1971, through May, 1973, Respond- 
ent co-partnerships and Respondent Corporation, each succeeding 
the prior business entity, purchased, received in interstate and 
foreign commerce, and accepted 38 lots of fruits and vegetables, 
all being perishable agricultural commodities from nine sellers, 
but failed to make full payment promptly of the agreed purchase 
prices, or balances thereof, totaling $24,279.20. The total due and 
unpaid by the partnership of three persons is $885.75. The total 
due and unpaid by the partnership of two persons and the estate is 
$5,603.50. The total due and unpaid by the corporation is 
$17,789.95. 


CONCLUSIONS 


Respondent partnerships and their successor in interest, the 
corporation, by failing to make full payment promptly with 
respect to the 38 transactions as set forth in paragraph 2 of the 
Complaint, wilfully, flagrantly and repeatedly violated section 2 
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of the Act (7 U.S.C. 499b), for which the order below is issued. 


ORDER 


Respondent corporations license is revoked. 


The facts and circumstances of the above violations of the Act 
by respondent partnerships and corporation shall be published. 


This order shall become final on the 35th day after service 
hereof. 


This order shall take effect on the eleventh day after this 
decision becomes final.* 


Copies hereof shall be served upon the parties. 


(No. 16,039) 


HEGGEBLADE-MARGULEAS-TENNECO, INC. vu. Mims Propuce. PACA 
Docket No. 2-3056. Decided September 17, 1974. 


Contract — modification of, in adjustment of contract price — Allowance — 
acceptance of ratifying modification of contract — Reparation 


Where respondent, in accepting the allowance of $1,500.00 on the entire truck- 
load of tomatoes, ratified the modification of the contract, respondent is 
liable to complainant for the invoice price of the 73 cartons of tomatoes in 
issue. Therefore, respondent is liable to complainant for the total adjusted 
invoice price of $2,750.00 less the $2,348.50 already paid complainant by 
respondent thereon. This leaves a balance due and owing complainant by 
respondent of $401.50 for which reparation is awarded. 


Robert G. Bernstein, Bakersfield, Cal., for complainant. 
Respondent pro se. 
David J. Christensen, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


*The Decision and Order became final September 16, 1974. --Ed. 





1334 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite ad 33 A.D. 1333 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $401.50 in con- 
nection with a shipment involving one truckload of tomatoes in 
interstate commerce. 


A copy of the Department’s report of investigation was served 
upon the parties. A copy of the verified formal complaint was 
served upon the respondent, which filed an unverified answer 
thereto denying liability to complainant, and, in addition, 
requested damages of $373.00 by way of a counterclaim or set-off. 
A copy of respondent’s unverified answer and counterclaim was 
served upon complainant, which filed an unverified reply thereto. 
A copy of complainant’s unverified statement in reply to the 
counterclaim or set-off was then served upon respondent. 


Since the amount claimed as damages does not exceed 
$3,000.00, the shortened method of procedure provided in Section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under 
this procedure, complainant and respondent respectively were 
given the opportunity to submit evidence by means of an opening 
and an answering statement. Complainant did not submit an 
opening statement; however, respondent did submit a verified 
answering statement. Thereupon, complainant further submitted 
a verified statement in reply. Only complainant submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Heggblade-Marguleas-Tenneco, Inc., is a 
corporation whose address is 201 New Stine Road, Bakersfield, 
California. 


2. Respondent is an individual, Willis Belvin Mims, doing 
business as Mims Produce, whose address is 446 Finley Avenue 
West, Birmingham, Alabama. At the time of the transaction 
involved herein, respondent was not licensed under the Act but 
was operating subject to license. Respondent subsequently 
submitted an application for a license, which license was thereby 
issued on November 20, 1972, and remains in effect. 


3. On or about November 8, 1972, in the course of interstate 
commerce, complainant, by oral contract, sold and shipped via 
Garrison truck (license tag 258144 Ala.) from Bakersfield, 
California to respondent at Birmingham, Alabama, one truckload 
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(consisting of 800 cartons) of tomatoes, being a _ perishable 
agricultural commodity, at an agreed price of $5.50 for size 6 x 6 
and larger and $5.00 for size 6 x 7, for a total price of $4,250.00 
f.o.b. Bakersfield, California. 


4. Such contract was negotiated by Mr. Mack C. Dempsey of 
Planned Buying Services, Inc., a broker located at Birmingham, 
Alabama. 


5. Upon arrival of the shipment of tomatoes at destination, 
respondent accepted the tomatoes in compliance with said oral 
contract. 


6. On December 4, 1972, adump certificate (457970) was issued 
by S. A. Fuller, an inspector under the auspices of the 
Agricultural Marketing Service of the Department, to respondent 
for the dumping of 300 cartons (size 6 x 7) of the original 800 
cartons of tomatoes. 


7. On or about December 7, 1972, complainant and respondent 
entered into an agreement whereby the sum of $1,500.00 (as 
pertaining to the 300 cartons of size 6 x 7 tomatoes at $5.00 per 
carton which were dumped by respondent pursuant to a dump 
certificate) was to be granted as an allowance to the respondent, 
resulting in an adjusted invoice price of $2,750.00 on this 
truckload of tomatoes. 


8. On or about January 11, 1973, complainant received a check 
from respondent in payment of said contract in the amount of 
$2,348.50, an amount totaling $401.50 less than the adjusted 
invoice price of $2,750.00. 


9. On or about January 11, 1973, complainant, by letter, 
advised respondent that it was accepting said check as partial 
payment, and, in addition, asked respondent to pay the remaining 
$401.50. 


10. A formal complaint was filed on June 8, 1973, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute concerning the fact that the parties involved 
entered into an oral contract on or about November 8, 1972, 
whereby complainant sold and shipped 800 cartons of tomatoes to 
respondent. From the evidence, we conclude that respondent 
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bought, received and accepted all of the 800 cartons of tomatoes 
contracted for. 


Accordingly, having accepted the truckload of tomatoes, 
respondent is liable to complainant for the agreed contract price 
thereof ($4,250.00), less any provable damages sustained by 
respondent as a result of any breach of contract by complainant. 
O’Donnell Fruit Company of Pittsburgh v. Matthew Mercurio, 
18 A.D. 1173. The burden of proving the existence of any 
warranty, together with any such breach and subsequent 
damages, by a preponderance of the evidence, rests here upon 
respondent. Garin Co. v. Gelman Comm. Co., 32 A.D. 223. 
Omak Fruit Growers v. R. F. Taplett Fruit, 31 A.D. 1070. It 
should be noted that a $1,500.00 allowance was granted by 
complainant to respondent in connection with this particular 
transaction. It should also be noted that respondent has already 
paid $2,348.50 to complainant as regarding this transaction. 


The principal dispute, in this case, centers around 73 cartons 
(out of the original 800 carton shipment) of size 6 x 6 tomatoes at 
$5.50 per carton, for a total of $401.50. Respondent contends that 
it withheld payment of the $401.50 on the basis that the 73 car- 
tons of tomatoes were immature due to early picking in the field, 
and thus did not comply with the contract which provided for 
U.S. 1 mature green tomatoes. Respondent claims the 73 cartons 
were sold to a buyer immediately upon their arrival at destination. 
Respondent further contends that shortly after December 4, 1972, 
the 73 cartons of tomatoes were returned to respondent by the 
buyer due to rot and spoilage that had developed; that said buyer 
demanded a refund in full; that refund in full was given to buyer 
by respondent; and that on December 9, 1972, said 73 cartons of 
tomatoes were dumped. 


However, complainant alleges that a modification of the 
original contract was entered into on December 7, 1972, and in 
support thereof submits, as Exhibit No. 4g in the Report of In- 
vestigation, a grower’s report (written on December 7, 1972) 
which states that the total adjustment to be given respondent on 
the truckload of tomatoes under consideration in this case was 
$1,500.00. Although this modification was not confirmed in 
writing, respondent, through its actions, ratified this 
modification by accepting this total allowance of $1,500.00 as well 
as by not making any timely objection to this modification. It has 
been held that acceptance of the goods, with an allowance, makes 
a buyer liable for the adjusted invoice price. Tricar Sales v. 
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Western Pacific Distributors, 20 A.D. 1170. Henson & Padgett 
Produce Co. v. Marco Ferrante, 18 A.D. 1044. In this case, 
respondent both accepted the produce and accepted the $1,500.00 
allowance granted by complainant. On the basis of the evidence 
submitted, we find that respondent is liable for the invoice price of 
these 73 cartons of tomatoes, or $401.50. Therefore, we conclude 
that respondent must be held liable for the adjusted invoice price 
of $2,750.00 less the $2,348.50 already paid to complainant by 
respondent, for a total of $401.50. 


Respondent’s counterclaim or set-off in the amount of $373.00 
(which amount represents the freight charges on 373 cartons of 
tomatoes) should be dismissed. The basis for such dismissal is 
that the respondent waived its rights to assert its counterclaim for 
freight charges based on the December 7, 1972, agreement entered 
into and accepted by the parties. Such agreement constituted a 
modification of the original contract and was clearly intended to 
preclude any other modifications or claims relating to the par- 
ticular shipment of tomatoes involved herein. 


Respondent’s failure to pay complainant the remainder of the 
adjusted contract price, totaling $401.50, is in violation of Section 
2 of the Act, for which reparation should be awarded, with in- 
terest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $401.50, with interest thereon at 
the rate of 8 % per annum from December 1, 1972, until paid. 


The counterclaim should be dismissed. 


Copies hereof shall be served upon the parties. 


(No. 16,040) 


E.porapo Farms, Inc. v. Martori Bros. Distrinsutors. PACA 
Docket No. 2-3210. Decided September 24, 1974. 


Joint venture — growing, sale and shipment of lettuce — Agreement clauses 
—thinning and hoeing costs — bearing of — Supplemental agreement modify- 
ing original agreement — Reparation 





1338 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 33 A.D. 1337 


Where the original agreement, as modified by the supplemental agreement, 
requires respondent to share thinning and hoeing costs limited to a maxi- 
mum of $10.00 per acre for respondent, respondent is liable to complainant 
for its share of such costs in the total amount of $5,660.00 for which repara- 
tion is awarded. An additional amount of $746.81 for fees and expenses in- 
curred by complainant in connection with the oral hearing held herein is 
also awarded complainant against respondent. 


Edwin Hendricks, Phoenix, Ariz., for complainant. 
Richard Stamper, El Centro, Cal., for respondent. 
Gregg Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation in the sum of $5,660 against respondent in 
connection with a transaction involving perishable agricultural 
commodities in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. 


An oral hearing was held in Phoenix, Arizona on May 14, 1974. 
Complainant introduced one exhibit and called two witnesses. 
Respondent introduced three exhibits and called two witnesses. 
Respondent filed a brief and both parties filed claims for the 
award of fees and expenses in connection with the oral hearing. 


FINDINGS OF FACT 


1. Complainant is a corporation, Eldorado Farms, Inc., whose 
address is P.O. Box 897, Brawley, California. 


2. Respondent is a partnership composed of Joseph F. Martori, 
Anthony F. Martori, Arthur J. Martori, Estate, Arthur J. 
Martori, Jr., and Edward J. Martori, doing business as Martori 
Bros., Distributors, whose address is P.O. Box 878, Glendale, 
Arizona. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 
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3. On or about September 13, 1972, the parties entered into a 
joint venture agreement, hereinafter referred to as the original 
agreement, regarding the growing, sale, and shipment in in- 
terstate commerce of 596 acres of lettuce located in Imperial 
County, California. The terms of the contract called for the parties 
to share the growing costs equally, however respondent’s liability 
was limited by a clause numbered 1.-c., which stated that: 


“Tn the event the growing cost exceeds $365.00 per acre, exclusive of rent, 
MARTORI will pay ELDORADO one-half of any additional expenses, but 
in no event, more than an additional $5,660.00 as their one-half share of 
any such additional charges. This means MARTORI will pay not to exceed 
an additional $10.00 per acre on basis of 566 acres.”’ 


The contract also contained a clause on page 5 lettered (c) which 
read as follows: 


“Tf the farming of thinning and hoeing of this crop exceeds $80.00 per acre, 
an adjustment will be made that both parties will share the cost equally.”’ 


4. On or about February 2, 1973, complainant and respondent 
entered into a second agreement, hereinafter referred to as the 
new agreement, whereby respondent agreed to purchase from 
complainant the remaining 281 acres of lettuce still being grown. 


Eldorado agreed to continue growing said lettuce. Clause 1.-c., as 
stated in finding of fact number 3, was incorporated into the new 
agreement. Clause (c) on page 5 of the original agreement was also 
incorporated. 


5. On or about February 2, 1973, the parties entered into a 
third agreement, hereinafter referred to as the supplemental 
agreement, in which respondent’s liability for additional thinning 
and hoeing expenses under clause (c) page 5 of the original 
agreement, as incorporated into the new agreement, was limited 
to a maximum of $10.00 per acre. 


6. On or about April 3, 1973, respondent tendered and com- 
plainant cashed a check in the amount of $76,693.59 for the 
proceeds of the lettuce deal. 


7. Complainant rendered an accounting indicating that 
thinning and hoeing expenses were $110.63 per acre; and that 
respondent, therefore, owed it an additional $5,660. 


8. Complainant incurred reasonable fees and expenses in 
connection with the oral hearing in the amount of $746.81. 


9. An informal complaint was filed on May 24, 1973, which was 
within nine months after the cause of action herein accrued. 
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CONCLUSIONS 


The dispute in this case involves interpretation of the clauses 
dealing with growing costs. There is no dispute that respondent 
was liable for one half of the growing costs up to $365.00 per acre 
and thereafter its liability was limited to $10.00 per acre based on 
566 acres. It is complainant’s contention, however, that thinning 
and hoeing costs were considered as part of growing cost under 
clause 1.-c. up to $80.00 per acre. Complainant alleges that 
thinning and hoeing costs above $80.00 were to be born equally by 
the parties, as stated in clause (c) page 5, with respondent’s 
liability on this excess limited to $10.00 per acre. Complainant 
states that thinning and hoeing cost were approximately $110.00 
per acre and that respondent is, therefore, liable to it for $10.00 
per acre, based on 566 acres, for a total of $5,660.00. Respondent 
denies liability to complainant alleging that thinning and hoeing 
costs were included in clause 1.-c. of the original agreement, as 
incorporated into the new agreement; and that they could not 
again be charged for this expense under the thinning and hoeing 
clause (page 5 clause (c) of the original agreement as incorporated 
into the new agreement). 


It is clear from the evidence in this case that the clauses in 
question are extremely ambiguous and unclear. Under the parol 
evidence rule, this ambiguity allows us to receive evidence of prior 
or contemporaneous negotiations for the purpose of clarifying 
these ambiguous terms. Complainant testified that because of 
possible labor problems the clause on thinning and hoeing (clause 
(c) page 5) was added to insure that it would not have to bear the 
extra expense alone. Respondent offered no convincing evidence 
to refute this; and was unable to clearly explain why the thinning 
and hoeing clause was added if thinning and hoeing expenses were 
to be considered only under clause 1.-c. of the original agreement. 
If all thinning and hoeing cost were to be included under growing 
in clause 1.-c. of the original agreement, it would appear that the 
thinning and hoeing clause would be surplusage and would serve 
no purpose. The $10.00 per acre limitation on respondent’s 
liability inserted in the supplemental agreement, upon respond- 
ent’s insistence, would also not have been necessary. Respondent 
has alleged that ‘‘the thinning and hoeing provision was a back-up 
for that possible situation where the ‘growing costs’ did not 
exceed $365.00 per acre, but in light of potential labor problems, 
the thinning and hoeing costs were much more than expected.”’ 
There was no convincing testimony, however, supporting this 
position. 
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After a careful review of all the evidence, it is our conclusion 
that clause (c) of page 5 of the original agreement, as modified by 
the supplemental agreement, requires respondent to share the 
costs of thinning and hoeing. Since the thinning and hoeing costs 
were approximately $110.00 per acre, respondent is liable to 
complainant for $10.00 per acre, based on 566 acres, or $5,660.00. 


The next issue which must be discussed is accord and 
satisfaction. Respondent has alleged that the check dated April 3, 
1973, with the notation ‘‘Proceeds from Lettuce Deal per 
statement’’, was cashed by respondent and, therefore, constitutes 
an accord and satisfaction. The defense of accord and 
satisfaction, to be successful, requires (1) the existence of a bona 
fide dispute as to the claim (2) express terms showing that 
payment was intended as full satisfaction of the disputed amount 
and (3) clear and unequivocal acceptance of the tender by the 
creditor. Blue Goose Growers, Inc. v. Boler Fruit & Vegetable 
Company, 23 A.D. 115 (1964). It is our conclusion that these 
elements are not all present in the case at hand. The notation on 
the check was not an express statement showing that payment 
was intended as full satisfaction of the dispute over thinning and 
hoeing costs. For this reason, we conclude that the defense of 


accord and satisfaction has not been proven. 


In conclusion, we find that respondent is liable to complainant 
in the amount of $5,660.00. The failure to pay this amount is a 
violation of section 2 of the Act for which reparation should be 
awarded with interest. 


Complainant has filed a claim for fees and expenses incurred in 
connection with the oral hearing. The total amount of such fees 
and expenses, as shown in finding of fact number 8, is $746.81. 
We conclude that such fees and expenses are reasonable within 
the meaning of the Act, and that complainant is, pursuant to 
section 7(a) of the Act (7 U.S.C. 499g(a)), entitled to an award 
against respondent in the amount of $746.81. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $5,660.00, with interest thereon at 
the rate of 8 percent per annum from April 1, 1973, until paid. 
Within 30 days from the date of this order, respondent shall also 
pay to complainant $746.81 with interest thereon at the rate of 8 
percent per annum from the date of this order. 
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Copies of this order shall be served upon the parties. 


(No. 16,041) 


SunrisE Fruit Co., Inc. v. Great Brince Foops, Inc. d/b/a 
EaArRLE’s Markets No. 70 and 41, and Victory Foops, Inc., 
d/b/a Earte’s Market One Hunprep Firry Seven. PACA 
Docket No. 2-3284. Decided September 24, 1974. 


Acceptance — liability for reasonable value in absence of contract — Allega- 
tion of valuelessness — failure to establish — Market value — determined as 
reasonable value — Reparation 


Where, in the absence of a contract, respondents accepted the melons in issue, 
they became liable for the reasonable value thereof. The total market value 
for such melons has been determined as $915.00. Reparation for said amount 
is awarded complainant against respondent as stated in the order herein. 


Complainant pro se. 
William L. Forbes, Chesapeake, Va., for respondents. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondents in the sum of $915 in 
connection with a quantity of honeydew melons allegedly sold by 
complainant to respondents in the course of interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each of the respondents, to which 
respondents filed a joint answer, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the evidence in the case is submitted 
under the shortened procedure provided in the rules of practice, 7 
CFR 47.20. Pursuant to this procedure, complainant and 
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respondents, respectively, were given the opportunity to file an 
opening and as answering statement, but none did so. None of the 
parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Sunrise Fruit Co., Inc., is a corporation whose 
address is 423 North 18th Street, Richmond, Virginia. 


2. Respondent Great Bridge Foods, Inc., is a corporation doing 
business as Earle’s Markets No. 70 & 41, whose address is 3335 
Victory Boulevard, Portsmouth, Virginia. Respondent Victory 
Foods, Inc., is a corporation doing business as Earle’s Market 
One Hundred Fifty Seven, whose address also is 3335 Victory 
Boulevard, Portsmouth, Virginia. At the time of the transaction 
involved herein, each of the respondents was licensed under the 
act. 


3. On August 6, 1973, in the course of interstate commerce, 
complainant, acting through its agent and employee, Samuel M. 
Kouri, delivered to respondents 305 cartons of California 
honeydew melons, size 8, at respondents’ place of business in 
Portsmouth, Virginia. 


4. No payment has been made to complainant by respondents, 
or either of them, in connection with these melons. 


5. The formal complaint was filed on January 25, 1974, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges that on or about 
August 6, 1973, the honeydew melons involved herein were sold to 
respondents at the agreed contract price of $3 per carton, or a 
total contract price of $915, delivered to respondents’ place of 
business in Portsmouth, Virginia. According to complainant, the 
sale was made to respondents by complainant’s agent and em- 
ployee, Samuel M. Kouri, who dealt in the matter with respond- 
ents’ produce supervisor, James M. Moss. Kouri’s affidavit, 
offered in evidence by complainant, is basically in accord with 
complainant’s allegations concerning the alleged sale. 


Respondents in their joint answer to the formal complaint deny 
that the melons involved herein were the subject of a purchase by 
them. According to respondents, their produce supervisor, James 
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M. Moss, was approached on August 6, 1973, by Kouri, who 
offered the melons for sale; that Moss did not know nor was he 
informed at that time by Kouri that the latter was acting for or on 
behalf of anyone but himself; that Moss then examined the 
melons but refused to purchase them due to their poor condition; 
and that Moss agreed that Kouri could leave the melons at 
respondents’ place of business, on consignment and for sale at 
whatever price they would bring, but with respondents assuming 
no responsibility for those which could not be sold. According to 
respondents, the melons deteriorated so rapidly that Kouri was 
asked to pick them up on the following day, August 7; and that 
when he failed and refused to do this, the entire lot was adjudged 
valueless by respondent and was given as scrap produce to a hog- 
raiser in Chesapeake, Virginia. In support of the allegations 
contained in the joint answer, respondents offered the affidavit 
testimony of James Moss, which testimony generally was in 
accord with the contents of respondents’ joint answer. 


In reviewing the evidence before us, we are of the opinion that it 
is insufficient to establish that any agreement—sale, con- 
signment, or whatever—ever came into being between the parties 
with respect to these melons. However, respondents admittedly 
accepted the melons from Kouri and, therefore, became liable to 
complainant for the reasonable value of the shipment, even in the 
absence of a contract. Higgins Potato Co. v. Holmes & Barnes, 
Ltd., and/or J. S. Brown & Son, 20 A.D. 636. ‘‘Reasonable 
value’ is deemed to be the market value at destination, or in this 
case, Portsmouth, Virginia. See Jack Klein v. Wallace M. Ruark, 
15 A.D. 510. 


Respondents allege, however, that these melons were without 
market value and were ultimately given away for use as hog feed. 
Aside from its allegation to this effect, respondents offer no proof 
substantiating the necessity for the destruction of the produce, or 
the fact that such destruction was in fact accomplished. Despite 
the fact that the Department’s regulations, 7 CFR 46.23, 
‘Evidence of dumping’’, deal at some length with the procedures 
by which reasonable cause for the destruction of produce may be 
established, respondents availed themselves of none of these. 
Accordingly, we conclude that respondents have failed to 
establish, by a preponderance‘of the evidence, the necessity for or 
the actual dumping of these melons, and therefore are liable to 
complainant for the market value of these: honeydew melons at 
Portsmouth, Virginia, on August 6, 1973. 
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With respect to such value, official notice may be taken of 
relevant quotations from applicable Federal Market News Service 
reports. While we are here concerned with market values in 
Portsmouth, Virginia, no market news service reports are issued 
for that city. However, we consider that the market prices 
reflected in the report published for August 6, 1973, for 
Washington, D.C., may be taken as a fair reflection of Ports- 
mouth prices and accordingly will accept them in considering 
complainant’s damages herein. In the Federal Market News 
Service report for August 6, 1973, in Washington, California 
honeydew melons, carton sizes 4-6, in less than carlot quantities, 
are quoted at $2.50 to $3 per carton on stock of generally good 
merchantable quality and condition, and at $2 per carton for 
honeydew melons in fair condition. 


While the melons involved herein are size 8, we conclude that 
this variance from the sizes quoted in the Federal Market News 
Service report is largely immaterial as regards its affect on market 
value. We also conclude that the value fairly attributable from the 
market reports to the melons involved herein would be $3 per 
carton, or the upper range of the quote for melons of generally 
good merchantable quality and condition, since we are here 
dealing with less than a carlot quantity, as opposed to a carload 
quantity. Multiplying the number of cartons received by respond- 
ents (305) by the value per carton derived from the market report 
($3), we arrive at a total of $915, which we conclude is the value of 
the melons received from complainant by respondents. Respond- 
ents’ failure to pay this amount to complainant is in violation of 
section 2 of the act, for which reparation should be awarded, with 
interest. Of course, payment of this sum by either respondent will 
satisfy complainant’s claim. 


ORDER 


Within 30 days from the date of this order, respondents shall 
pay to complainant, as reparation, the sum total of $915, with 
interest thereon at the rate of 8 percent per annum from Sep- 
tember 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 16,042) 


AntTIGO Potato Growers, Inc. v. SmitH-DouG.Las, DIvISsION OF 


Borpen, Inc. PACA Docket No. 2-3089. Decided September 
26, 1974. 


Contract terms — delivered sale basis — Transportation service and condi- 
tions — abnormal — Breach of contract — Damages — failure to prove — 
Reparation 


Where complainant breached the contract, respondent was entitled to the re- 
placement load of potatoes, for which respondent has already paid on the 
basis of the agreed replacement load price. However, since respondent 
failed to prove its damages resulting from complainant’s breach of contract, 
respondent is liable to complainant for the full contract price of the original 
load, $1,987.00, for which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $2,623.95, in 
connection with two shipments of seed potatoes in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed does not exceed $3,000, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure 
the parties were given the opportunity to submit additional 
evidence in support of their respective positions by means of 
verified statements. Neither party submitted additional evidence, 
however complainant filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Antigo Potato Growers, Inc., is a corporation 
whose address is P.O. Box 178, Antigo, Wisconsin. 


2. Respondent, Smith-Douglas, Division of Borden, Inc., is a 
corporation whose address is Cape Charles, Virginia. At the time 
of the transactions involved herein respondent was licensed under 
the Act. 


3. On or about September 19, 1972, complainant sold to 
respondent 300 cwt. of Wisconsin Blue Tag Certified LaChipper 
seed potatoes sized 1 7/8 inches to 12 ounces maximum, at a 
price of $4.40 per cwt. delivered to the Capeville, Virginia area. 
On or about January 30, 1973, complainant sold to respondent an 
additional 100 cwt. of Wisconsin Blue Tag LaChipper seed 
potatoes at $6.45 per cwt., delivered to the Cape Charles, Virginia 
area. Shipment of these potatoes was to be made at the buyers 
option in late January. 


4. On February 6, 1973, complainant shipped to respondent by 
truck, a total of 405 100-pound bags of Wisconsin Blue Tag 
LaChipper seed potatoes for a total invoice price of $1,987. 


5. On Saturday, February 10, 1973, the potatoes arrived in the 
Cape Charles area. A partial inspection on the truck by a Virginia 
State inspector did not disclose any Black-Heart at the time of 
arrival. The potatoes were unloaded on February 10, 1973 into 
storage belonging to Henry S. Jones of Straten Manner Farm, 
Cape Charles, Virginia. 


6. On Monday, February 12, 1973, the potatoes were again 
inspected by the same Virginia State inspector and were found to 
contain substantial amounts of Black-Heart. The inspection 
certificate stated in relevant part as follows: 


“Quality and Condition: Stock firm, generally fairly clean and fairly well to 
well shaped. In most samples grade defects within tolerance with no 
Blackheart. In some samples Blackheart ranged from 12 to 72 %, average 
37 %, and so located in sacks as to indicate overheating probably occurred 
after potatoes were put in sacks. 


Grade: Fails to meet requirements of the Virginia State Seed Potato Law.” 
7. On March 1, 1973, the potatoes were turned over to Richard 


Weller of South Windsor, Connecticut for disposition. The 
potatoes were sold for net proceeds of $500. 


8. On or about March 16, 1973, complainant shipped to 
respondent by truck, 420 100-pound bags of Certified Blue Tag 
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seed potatoes. The parties agreed that if their dispute as to the 
original load was finally decided in favor of respondent under the 
Perishable Agricultural Commodities Act the second load would 
be viewed as a replacement load. The parties additionally agreed 
that if the dispute in regard to the first load was decided in favor 
of complainant then the price for the second load would be $7.00 
per bag or a total of $2,940. Respondent has paid complainant 
$2,303.05 on the second load of potatoes. Respondent tendered 
payment in the amount of $500 on the first load of potatoes but 
such tender was rejected. 


9. The formal complaint was filed on May 14, 1973, which was 
within nine months after the accrual of the causes of action alleged 
herein. 


CONCLUSIONS 


Since the potatoes shipped February 6, 1973 were sold on a 
delivered basis, complainant is responsible for any damage to the 
potatoes occurring prior to their delivery on February 10, 1973 in 
the Cape Charles area, including any damage caused during 
transit. While complainant recognizes this fact, complainant at 
the same time alleges that the Black-Heart in the potatoes oc- 
curred over the weekend of February 10 to 12, 1973, while they 
were in storage. Complainant points out that the potatoes were 
federally inspected prior to shipment at 8:40 a.m. February 6, 
1973, and that the inspection showed the potatoes to meet the 
requirements of grade and disclosed no Black-Heart. Complainant 
additionally sought to show that the truck on which the potatoes 
were shipped had a newly rebuilt Thermo King refrigeration unit 
which was set to maintain a temperature of 40 to 50 degrees and 
which would not have caused the Black-Heart in the potatoes. In 
addition complainant sought to show that the building in which 
the potatoes were stored over the weekend of February 10, to 12, 
was a shed in very poor condition, that the weather during this 
weekend was exceedingly cold, and that the potatoes were stacked 
in three different locations around steam heaters. 


Respondent in reply to complainant’s allegations and evidence 
pointed out that the four full days transit time was abnormal 
between Antigo, Wisconsin and Cape Charles, Virginia, and 
introduced evidence showing that normal delivery time was 42 to 
48 hours. Respondent also introduced evidence showing that the 
Thermo King unit had ample heating capacity as well as cooling 
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capacity, including the capability of quick defrosting. The 
respondent introduced extensive evidence showing that the 
building in which the potatoes were stored was in excellent repair, 
and was well built and insolated. Respondent also showed that the 
potatoes were stored in two locations instead of three, that the 
steam heaters were completely dismantled and inoperative and 
that the building was heated by thermostatically controlled gas 
heaters which were hung from the ceiling and not in close 
proximity to the place where the potatoes were stacked. 


In view of the fact that the inspection made immediately after 
arrival of the potatoes was a partial inspection made on the truck 
without prior unloading of any of the potatoes and in view of 
respondent’s evidence concerning the condition of the storage of 
the potatoes over the weekend of February 10 to February 12, we 
find that complainant has failed to show that the seed potatoes 
were delivered to the respondent in a condition free of Black- 
Heart. 


Respondent accepted the potatoes and became liable. to com- 
plainant for their purchase price less provable damages resulting 
from complainant’s breach. The measure of damages for breach of 
contract is the difference between the value of the goods accepted 
and the value they would have had if they had met contract 
requirements. As the value of potatoes meeting contract 
requirements we can accept, in the absence of other evidence, the 
contract price plus freight. However, the record, does not contain 
sufficient evidence of the value of the potatoes accepted for us to 
compute respondent’s damages. The only evidence submitted by 
respondent that reflects in any way on the value of the damaged 
potatoes is a letter from Leo Fournier, Jr., bookkeeper fer Richard 
Weller who disposed of the potatoes. The letter is dated June 7, 
1973, and states that the damaged potatoes were picked up on 
March 1, 1973, and were transported to a processor in Rosenhoyn, 
New Jersey where they were refused. They were then transported 
to South Windsor, Connecticut where Fournier stated it was 
intended that they be sold locally. Fournier, however, states that 
they were finally sold ‘‘on the basis of $3.50 per hundredweight 
delivered in Massachussetts, with expenses for freight charges, 
local cartage, transferring and shrinkage of $2.10 per hun- 
dredweight, leaving an F.O.B. price of $1.40.’ Weller deducted 
$.15 per hundredweight for brokerage, which left total net 
proceeds of $500. The letter from Fournier does not state when the 
potatoes were finally sold. Because of the delay in disposition and 
because of the failure of respondent to show that the potatoes 
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were handled and marketed properly and promptly we cannot 
accept $500 as being the value of the damaged potatoes and 
therefore must conclude that respondent has not proven its 
damages. Respondent is therefore liable to complainant for the 
full contract price of the potatoes affected by Black-Heart. 


Since our decision on the issue of breach of contract is in 
respondent’s favor, respondent was entitled to the replacement 
load and was therefore only liable to complainant for payment for 
such load on the basis of the agreed price for a replacement load. 
Respondent has already paid complainant this amount. 


Respondent, having failed to prove damages resulting from 
complainant’s breach of contract, is liable to complainant for the 
full contract price of the original load of potatoes or $1,987. 
Respondent’s failure to pay complainant such amount is a 
violation of section 2 of the Act for which reparation will be 
awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 


to complainant, as reparation $1,987, with interest thereon at the 
rate of 8 percent per annum from April 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,043) 


PAPPAGEORGE PropucE Co. v. Dixon Propuce Co., Inc. PACA 
Docket No. 2-3229. Decided September 26, 1974. 


Order on reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


John Catlin, Newport Beach, Cal., for complainant. 
Wayne Vickers, Jonesboro, Ga., for respondent. 
Gregg Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on August 13, 1974 awarding reparation to 
complainant against respondent in the amount of $1,607.11 with 
interest. A copy of the order was served upon respondent on 
August 16, 1974. On August 29, 1974 respondent filed a petition 
for reconsideration of the order of August 13, 1974. By order 
dated September 11, 1974, the order of August 13, 1974 was 
stayed pending the issuance of a further order in this proceeding. 


Respondent in his petition for reconsideration contends that the 
order of August 13, 1974, is in error in several respects. Upon 
reconsideration, it is concluded that the questions raised by the 
petition were sufficiently considered in the order of August 13 and 
that that order is supported by the evidence and the law ap- 
plicable thereto. Accordingly, the petition is dismissed without 
prior service of such petition on complainant and the order of 
August 13, 1974, is reinstated, except that the time for payment 
shall be within 30 days from the date of the present order. 


Copies of this order shall be served upon the parties. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 16,044) 


JoHN Livacicu Propucz, Inc. v. Ben Gatz Co. PACA Docket 
No. 2-3117. In order issued September 11, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 16,045) 

PAPPAGEORGE PropucE Co. v. Dixon Propuce Co., Inc. PACA 
Docket No. 2-3229. In order issued September 11, 1974, by 
Donald A. Campbell, Judicial Officer. 

(No. 16,046) 
SmitH Potato Co. v. Bert P. CastitteE. PACA Docket No. 2-3425. 


In order issued September 11, 1974, by Donald A. Campbell, 
Judicial Officer. 
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DISMISSAL AS TO ONE PARTY, Pierson Produce, Inc. 
(No. 16,047) 


DescuuTEs VALLEY Potato Co., Inc. v. P. & O. Propuce Co., 
and/or Pierson Propuce, Inc. PACA Docket No. 2-3465. 


In order issued September 5, 1974, by Donald A. Campbell, 
Judicial Officer. . 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 16,048) 


BLuE Goose Growers, INc. v. JoHN WEYMAN. PACA Docket No. 


2-3239. In order issued September 13, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,049) 


Srx L’s Packing Co., INc. v. E. M. Deckman & Sons, Inc., d/b/a 
DEcKMAN WILSON Company. PACA Docket No. 2-3238. In 


order issued September 13, 1974, by Donald A. Campbell, 
Judicial Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 16,050) 


Qua ity ME Lon Sa gs, Inc. v. Quatity DistriBuTors, INC. PACA 
Docket No. 2-3445. Reparation of $7,466.33 with 8 percent 
interest from August 1, 1973, awarded complainant against 
respondent in order issued September 4, 1974, by Donald 
A. Campbell, Judicial Officer. 
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REPARATION AWARDED — DEFAULT ORDER 


(No. 16,051) 


DescuuTEsS VALLEY Potato Co., Inc. v. P. & O. Propuce Co., 
and/or Pierson Propuce, Inc. PACA Docket No. 2-3465. 
Reparation of $8,975.00 with 8 percent interest from January 
1, 1974, awarded complainant against respondent P. & O. 
Produce Co. in order issued September 5, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 16,052) 


JONES Propucg, Inc. v. Steet City Distrisutinc. PACA Docket 
No. 2-3466. Reparation of $1,300.00 with 8 percent interest 
from January 1, 1974, awarded complainant against respond- 
ent in order issued September 5, 1974, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,053) 


LAMANTIA-CULLUM-COLLIER & Co., INc. v. STEEL City Distrisut- 
inc. PACA Docket No. 2-3460. Reparation of $109.00 with 
8 percent interest from October 1, 1974, awarded complain- 
ant against respondent in order issued September 5, 1974, 
by Donald A. Campbell, Judicial Officer. 


(No. 16,054) 


Merit Packinc Company v. Davita Distrisutine Co., Inc. PACA 
Docket No. 2-3461. Reparation of $362.45 with 8 percent in- 
terest from September 1, 1973, awarded complainant against 
respondent in order issued September 5, 1974, by Donald A. 
Campbell, Judicial Officer. 
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(No. 16,055) 


Paciric Farm Company v. STEEL City Distrisutinc. PACA 
Docket No. 2-3467. Reparation of $824.00 with 8 percent in- 
terest from December 1, 1973, awarded complainant against 
respondent in order issued September 5, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,056) 


GrorcE E. Towne Propuce v. Cuas. Rini’s Sons, Inc. PACA 
Docket No. 2-3473. Reparation of $870.00 with 8 percent 
interest from November 1, 1973, awarded complainant 
against respondent in order issued September 6, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,057) 


GrRowERS EXCHANGE, INc. v. STEEL City Distrisputinc. PACA 
Docket No. 2-3469. Reparation of $270.00 with 8 percent in- 


terest from February 1, 1974, awarded complainant against 
respondent in order issued September 6, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,058) 


LETTUCE Farms, Inc. v. W. F. Wititiams Co. PACA Docket No. 
2-3472. Reparation of $1,711.80 with 8 percent interest 
from September 1, 1973, awarded complainant against 
respondent in order issued September 6, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,059) 


Monc’s ConsouipATED Propuce, Inc. v. STEEL City DistrRiBuTING. 
PACA Docket No. 2-3468. Reparation of $118.25 with 8 
percent interest from January 1, 1974, awarded complainant 
against respondent in order issued September 6, 1974, by 
Donald A. Campbell, Judicial Officer. 
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(No. 16,060) 


Basin Propuce Co., Inc. v. Davita Distrisutine Co., Inc. PACA 
Docket No. 2-3475. Reparation of $2,118.75 with 8 percent 
interest from October 1, 1973, awarded complainant against 
respondent in order issued September 13, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 16,061) 


Bup AntLE, Inc. v. Davita DistrisutinG Co., Inc. PACA Docket 
No. 2-3477. Reparation of $888.95 with 8 percent interest 
from December 1, 1973, awarded complainant against re- 
spondent in order issued September 13, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 16,062) 


Crmino-VessEyY Foops, Inc. v. Davita Distrisutine Co., Inc. 
PACA Docket No. 2-3476. Reparation of $246.00 with 8 per- 
cent interest from September 1, 1973, awarded complainant 
against respondent in order issued September 13, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 16,063) 


Horton & Horton v. AMERICAN Brokers, Inc. PACA Docket No. 
2-3481. Reparation of $18,655.00 with 8 percent interest 
from March 1, 1974, awarded complainant against respond- 
ent in order issued September 13, 1974, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 16,064) 


BosGraaF SALEs Company v. Mip South Megat & Propuce Co. 
PACA Docket No. 2-3492. Reparation of $400.00 with 8 
percent interest from March 1, 1974, awarded complainant 
against respondent in order issued September 26, 1974, by 
Donald A. Campbell, Judicial Officer. 
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